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The Lockstepping Problem
Why state constitutions get short-changed
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"A grave threat to independent state constitutions … is lockstepping: the tendency of some state courts to diminish their 
constitutions by interpreting them in reflexive imitation of the federal courts' interpretation of the Federal Constitution."

— Judge Jeffrey Sutton, 51 Imperfect Solutions (2018)

The Problem:
• Parties routinely argue that the state Constitution—despite different text—provides identical protections to the U.S. Constitution
• Courts are left to presume equivalence when lawyers don't raise state constitutional arguments
• The result: state constitutional text, history, and purpose go unexamined



 “State judges, like basketball referees, call games.  They don’t play them. There’s not much a state court can do when it comes 
 to vindicating the independence of the state constitution if lawyers don’t raise the claims under their own charters.”
                - Judge Jeffrey Sutton, 51 Imperfect Solutions

“The parties have not identified any difference between the 
state and federal guarantees material to the issues in this 
case."

      - National Collegiate Athletic Assn. v. Yeo, 171 SW 3d 863, 868 (Tex. 2005)



Constitutions of Texas 1827–1876
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Tarlton Law Library  |  UT 
Austin

1827
Constitution of 

Coahuila
& Texas

Mexican federalism; 
foundation of Anglo-
colonial governance

1836
Republic of Texas

Constitution

First "due course of law" 
provision. Drafted in 
days amid the 
Revolution.

1845
State of Texas

(U.S. Annexation)

Transition to statehood; 
balanced limited 
government framework

1861
Confederate

Texas

Largely tracked 1845 
document; loyalty 
provisions added

1866
Post-War

Reconstruction

Johnson Reconstruction; 
minimal civil rights to 
freedmen

1869
Radical

Reconstruction

Centralized government; 
state-funded education; 
freedmen's rights

1876
Current Texas

Constitution ★

Reaction to 
Reconstruction; 
fragmented power; 500+ 
amendments to date



The Constitution of 1876
A charter built on distrust of centralized power
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The Convention of 1875 produced a document that reflected a deep and abiding mistrust of centralized government power — a reaction not 
merely to Reconstruction, but to governmental power generally.

Still Texas's governing document today.

Power Fragmented

Sharply limited the governor; returned to biennial 
legislative sessions; capped state debt and taxation; 
and split executive authority among numerous 
independently elected officers.

Durable…

The 1876 Constitution has governed Texas for nearly 
150 years — approaching its sesquicentennial — an 
unusual span of continuity for a Southern state 
charter.

…but Heavily Amended

That durability came at a cost: more than 500 
amendments and hundreds of added sections, 
making it one of the longest constitutions in the 
nation.



What Is Originalism?
Two commitments: a descriptive thesis and a normative principle
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“I entirely concur in the propriety of resorting to the sense in which the Constitution was accepted and ratified by the nation. In that sense 
alone it is the legitimate Constitution.”

— James Madison

The Fixation Thesis

Descriptive
The meaning of the Constitution is fixed at the time of its enactment.

What the words meant then…
…they still mean now. Later preferences do not change the fixed meaning.

The Constraint Principle

Normative
Constitutional actors ought to adhere to the fixed original meaning…

…not swap in a new one
Judges, justices, and officials should not change the text to a meaning they prefer.

Together: the fixed original meaning of the text binds those who interpret it. To elucidate the Texas Constitution, brief its meaning at the relevant historical period.



Primers on Originalism



The Rise of Original Public Meaning
From original intent to the meaning of the text
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Scalia's Turn

Justice Scalia moved originalism “from an originalism 
of original intent to one that focused on the most 
plausible meaning of the words … to the society that 
adopted it — regardless of what the Framers 
intended.”

    - McGinnis & Rappoport

A founding member of the public-meaning originalist 
school.

Coining ‘OPM’

The first academic use of “original public meaning”
may be Gary Lawson's 1992 article Proving the Law.

He equated it with “originalist textualism” — a 
method that specifies the meaning of a particular 
text.

Intent ≠ Meaning

OPM asks what the words meant to the public at the 
time they ratified them — not what any individual 
drafter privately intended.

This is the modern building block of originalism.



A Family of Theories, Not One Theory
Originalists agree on the destination — not the route
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“The quest for agreement on a single definition of originalism is likely to prove Quixotic. … There is a family of originalist constitutional 
theories.”

— Prof. Lawrence Solum

Points of Agreement

Fixation
Meaning is fixed at ratification.

Constraint
That fixed meaning constrains those who interpret the text.

Points of Contention

How to find meaning
The role of history, tradition, and post-ratification practice.

Which era, and how much
The relevant date, and how far practice may illuminate meaning — debated in the 
law reviews, the U.S. Reports, and CLEs like this one.



History and Tradition at the U.S. Supreme Court
Dobbs, Bruen, and the ‘originalist-ish’ turn
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Dobbs v. Jackson (2022)

Overruled Roe
Relied on history and tradition to overrule Roe v. Wade.

The test
Asks whether a claimed right is deeply rooted in the Nation's history and tradition.

N.Y. State Rifle & Pistol v. Bruen (2022)

Second Amendment
Articulated a text-history-and-tradition test for firearms regulation.

The test
The government must point to a historical analogue for the challenged law.

Are these opinions truly originalist? Prof. Solum reads Dobbs as originalist in some passages and not in others. “History and tradition” and 
“original public meaning” are related — but some argue they are not the same thing.



Debates Within the Debate
Even committed originalists disagree about the method
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Which Date — 1791 or 1868?

The question
For rights applied to the States, does meaning fix at the Founding (1791) or at the 
Fourteenth Amendment's ratification (1868)?

Lash's view
Adopting the Fourteenth Amendment “readopted the original Bill of Rights … 
invested with new 1868 meanings.”

Bruen ducked it
The Court declined to resolve the dispute — the record pointed the same way at 
both dates.

How Much Practice Counts?

Barrett's questions
“How long after ratification may subsequent practice illuminate original public 
meaning? … May practice settle the meaning of individual rights as well as structural 
provisions?”

Left open
Like the relevant date, the answers would not have changed the outcome — so the 
Court declined to address them.

These questions are open because they did not change the result. They will not stay open forever — and the record you build may be what answers them.



Originalism at the Texas Supreme Court
Original Public Meaning as interpretive methodology
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"When interpreting language, both statutory and constitutional, we aim to determine original public meaning, what the words meant to 
those who wrote and ratified them. … This is called Constitutional Originalism, and under this Supreme Court, it is the law in Texas."

— Chief Justice Blacklock, 2025 State of the Judiciary

At the Texas Supreme Court An Opportunity

• Original meaning of Texas’s Constitution is 
largely unexplored

• Lawyers doing the historical work can have 
significant impact

• Chief Justice Blacklock’s "State of the Judiciary”: 
explicit commitment to originalism

• Significant opportunity and need for amici



Originalism at the Texas Supreme Court
Some Recent Decisions

ADAM SHNIDERMAN  |  TexasBarCLE

At the Texas Supreme Court The Opportunity



Texas’s Constitution Is Not a Mirror Image
Key textual differences
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Provision U.S. Constitution Texas Constitution

Due Process / Due 
Course

"No state shall deprive any person of life, liberty, or property without 
due process of law."  (14th Amend.)

"No citizen of this State shall be deprived of life, liberty, property, 
privileges or immunities … except by due course of the law of the 
land."  (Art. I, § 19)

Takings "[N]or shall private property be taken for public use, without just 
compensation."  (5th Amend.)

"No person's property shall be taken, damaged or destroyed for or 
applied to public use without adequate compensation."  (Art. I, § 17)

Free Speech and 
Freedom of Worship

"Congress shall make no law … abridging the freedom of speech."  
(1st Amend.)

"All men have a natural and indefeasible right to worship Almighty 
God according to the dictates of their own consciences. ...” (Art. I, § 
6)

“Every person shall be at liberty to speak, write or publish his 
opinions on any subject."  (Art. I, § 8)

See Leander Indep. Sch. Dist. v. Cedar Park Water Supply Corp., 479 S.W.2d 908, 912 (Tex. 1972) (“We presume that the framers carefully 
chose the language, and we interpret their words accordingly.”) 



Two Due-Course Guarantees
Article I, §§ 13 and 19 — and what makes them different
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§ 13 — Open Courts / Remedy

“All courts shall be open, and every person for an injury done him, in his lands, goods, 
person or reputation, shall have remedy by due course of law.”

No federal analog
The Fourteenth Amendment has nothing resembling an open-courts guarantee.

Origin
First appeared in the 1836 Republic of Texas Constitution.

§ 19 — Deprivation

“No citizen of this State shall be deprived of life, liberty, property, privileges or 
immunities … except by due course of the law of the land.”

Citizens, not persons
§ 19 protects “citizens”; the Fourteenth Amendment protects “any person.”

Privileges or immunities
A dead letter federally after Slaughter-House (1873) — now being revisited by Justice 
Thomas.

‘Due course of the law of the land’
Magna Carta language — not “due process of law.”



States with Open Courts Provision
Texas is one of 17 states with a constitutional due course of law guarantee
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States (17)

● Connecticut

● Delaware

● Indiana

● Kansas

● Kentucky

● Maine

● Mississippi

● Nebraska

● North Carolina

● Ohio

● Oregon

● Pennsylvania

● South Dakota

● Tennessee

★ Texas

● Utah

● West Virginia



Due Course of Law vs. Due Process
Article I, §§ 13 and 19 of the Texas Constitution
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Key Textual Differences

Citizens, not Persons

"No citizen of this State…" vs. "any person" in the 14th Amendment

"Due Course of the Law of the Land"

Tracks closer to Magna Carta language.

Two Provisions

Art. I, § 13 (open courts / remedy clause) and Art. I, § 19 (deprivation clause) —
no federal analog to § 13.

The Doctrine and Its Limits

Mellinger (1887) Default

Court dismissed textual differences as "without meaningful distinction." This 
presumption of equivalence has persisted for 140 years.

Than (1995)

Reaffirmed synonymity: "due course" = "due process." Followed in dozens of subsequent 
cases.

Crown Distributing (2022)

"To the extent we have a due-course framework, it is that the due-course clause means 
what the federal due-process clause means … except when it means something else."

-  Justice Young’s Invitation (concurring)

Justice Young explicitly invited "lower courts, able counsel, amici, and scholars" to 
develop original-meaning arguments. The question remains open.



J. Young's Invitation to the bar in Crown Distributing
Tex. Dep't of State Health Servs. v. Crown Distributing LLC (2022)
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“To the extent we have a due-course framework, it is that the due-course clause means what the federal due-process clause means … except 
when it means something else.”

— Justice Young, concurring

The Illusory Third Category

Only two cases in nearly 100 years — Hutcheson 
(1899) and In re J.W.T. (1994) — hint the Texas clause 
is “plainer” or has “independent vitality.” Without 
more, synonymity wins by default.

A Grave Concern

It is possible that Article I, Section 8 may be more 
protective of speech in some instances than the First 
Amendment, but if it is, it must be because of the text, 
history, and purpose of the provision, not just simply 
because. 
 - Operation Rescue–National v. Planned 

Parenthood of Houston and Southeast Texas, 
Inc., 975 S.W.2d 546, 559 (Tex.1998) 

J. Young counsels rigor, but not reflexive divergence: 
the graver error is “to resolutely insist on there being 
a difference if none was intended.”

The Open Invitation

“I hope that … the lower courts, able counsel, amici, 
and scholars will focus on the constitutional text, 
history, and structure so that we can systematically 
articulate what the People of our State meant.”



Magna Carta and the Meaning of ‘Due Course’
Three inherited concepts, progressively narrower
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Law of the Land — broadest

Magna Carta's guarantee that the king not act 
contrary to “the Common Law, Statute Law, or 
Custom of England.”

Due Course of Law — middle

A legal proceeding held in the “usual manner,” 
following a “stated and orderly method.”

Due Process of Law — narrowest

The narrowest of the three — meaning, literally, duly 
issued writs or precepts.



The Texas Takings Clause
Article I, § 17 — taken, damaged, or destroyed
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5th Amendment

"[N]or shall private property be taken for public use, without just 
compensation."

Texas Constitution, Art. I, § 17

"No person's property shall be taken, damaged or destroyed for or applied to 
public use without adequate compensation."

Steele v. City of Houston (1980)

Police fired incendiary devices into private home. Texas's "damaging" clause — no 
federal analog — prevented city from invoking governmental immunity.

Baker v. City of McKinney (5th Cir. 2023; 2026)

Tear gas and tank damage to innocent homeowner. 5th Circuit rejected federal takings 
claim. Baker re-elected Texas constitutional remedy. 5th Circuit affirmed.

Jim Olive Photography v. UH (2021) — Justice Busby concurrence

Pressed for closer examination of Texas's "damaging" clause; turned to history. Plaintiff 
did not press the argument — the Court could not explore the issue.

City of Baytown v. Schrock (2022) — Justice Young concurrence

"Had the Texas Constitution been presented as an alternative rather than duplicative 
source of law, today's case may have turned out differently."



Freedom of Worship and Freedom of Speech
Article I, §§ 6 and 8 — more than the First Amendment?
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Art. I, § 6 - Freedom of Worship

Federal:
"Congress shall make no law … prohibiting the free exercise [of religion]." (1st Amend.)

Texas:
"All men have a natural and indefeasible right to worship Almighty God according to the 
dictates of their own consciences. No man shall be compelled to attend, erect or support any 
place of worship, or to maintain any ministry against his consent. No human authority ought, in 
any case whatever, to control or interfere with the rights of conscience in matters of religion, 
and no preference shall ever be given by law to any religious society or mode of worship. But it 
shall be the duty of the Legislature to pass such laws as may be necessary to protect equally 
every religious denomination in the peaceable enjoyment of its own mode of public worship.."

Key Cases:

Perez v. City of San Antonio (2025): Court assumed coextensive with First Amendment "for 
want of arguments to the contrary."
SMU v. Methodist Conference (2025): Church autonomy; Justice Young invited development of 
state doctrine.

Art. I, § 8 - Freedom of Speech

Federal:
"Congress shall make no law … abridging the freedom of speech." (1st Amend.)

Texas:
"Every person shall be at liberty to speak, write or publish his opinions on any subject, being 
responsible for the abuse of that privilege; and no law shall ever be passed curtailing the liberty 
of speech or of the press. In prosecutions for the publication of papers, investigating the 
conduct of officers, or men in public capacity, or when the matter published is proper for public 
information, the truth thereof may be given in evidence. And in all indictments for libels, the 
jury shall have the right to determine the law and the facts, under the direction of the Court, as 
in other cases.

Key Cases:

Davenport v. Garcia, 834 S.W.2d 4 (Tex. 1992): Court claimed Texas clause was uniquely 
expansive — but C.J. Phillips showed historical analysis was flawed in a concurrence in Ex parte 
Tucci, 859 S.W.2d 1 (Tex. 1993)
Outside prior restraints, Court has largely held Texas provision = First Amendment.



Reading the Court
Concurrences and separate writings as litigation roadmaps
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Concurrences tell you (sometimes ask you) what the law could be.  They also signal that someone wants to develop the law.

Crown Distributing (2022)
(Young, J., concurring)

Due Course 
of Law

Comprehensive invitation to develop due course of law 
doctrine grounded in original meaning. "I hope that in 
coming years the lower courts, able counsel, amici, and 
scholars will focus on the constitutional text, history, and 
structure."

Jim Olive Photography (2021)
(Busby, J., concurring)

Takings

Pressed for closer examination of "damaged or destroyed" 
language in Texas takings clause; turned to history. Plaintiff 
didn't press the argument — the case couldn't answer the 
question.

Schrock (2022)
(Young, J., concurring)

Takings

"Had the Texas Constitution been presented as an 
alternative rather than duplicative source of law, today's 
case may have turned out differently." Four justices signed 
on — a receptive audience.

SMU v. Methodist Conference (2025)
(Young, J., concurring)

Religious 
Freedom

"[T]here is reason to think that … the Texas church-
autonomy doctrine is at least as robust—and potentially far 
more rigorous" than federal law. Amici proceeded as if state 
and federal law were identical.

Surfvive v. S. Padre Island (2023)
(Young, J., concurring in denial)

Due Course 
of Law

Concurred in denial while quoting his own Crown 
Distributing concurrence — signaling continued interest and 
noting that the right case to develop due course doctrine 
has not yet arrived.

Fort Bend ISD v. Paxton (2025) 
(Young, J., concurring in denial of reh'g)

Public 
Records

Invitations come in a wide range of cases:

Clear signal that the school district's issues "warrant serious 
consideration" and that "arguments are by no means 
frivolous" — effectively a roadmap for future litigation.



Why Read the Separate Writings
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Concurrences

Flag issues the Court is ready to take up. Young's 
Crown Distributing; Busby's Jim Olive; Young's 
Schrock framework drew four Justices — a receptive 
audience.

Statements on Denial

Justices Young and Sullivan issue statements 
respecting — and dissents from — the denial of 
review. Roadmaps for the next petition.

Read Before You File in the Trial Court!

A practitioner facing a similar issue is well served to 
have read these first. They outline the analytical 
tools the Court says these cases are missing.



How do we get there?

Developing the Independent Meaning of the Texas Constitution

- Amicus briefing
- Partnering with legal academics

- Sweat equity



The Bench-Bar Partnership
State constitutional adjudication turns on the record the parties build
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“What's needed is a bench-bar partnership. … Nowhere is the need greater than in the field of State constitutional law.”
                    - Judge Jeff Sutton

Courts Decide on Your Record

Bruen, n.6
The judicial inquiry is “a refined subset” of a broader historical one.

Baude & Sachs
Courts are “entitled to decide a case based on the historical record compiled by the 
parties.”

An Invitation — and an Obligation

Expanding domain
Wherever original meaning matters — and that domain is growing — the record you 
assemble will largely be what the Court has to decide the case.  So dig deep.  And be 
careful.

Judge Reeves (Bullock, 2022)
Proposed appointing an expert historian, reasoning that “historical consensus … is 
elusive.”



Amicus Practice at the Texas Supreme Court
An underused tool in an unusually welcoming court

ADAM SHNIDERMAN  |  TexasBarCLE

292
Amicus filings at SCOTX

Aug 2023–Aug 2024

122
Cases with at least
one amicus brief

~50%
Of argued cases had
amicus participation

96%
U.S. Supreme Court

participation rate in argued cases(OT 2019)

Filing at SCOTX

▸ Minimal restrictions

No leave required; file at petition stage, merits stage, after argument, or on rehearing.

Practical Guidance

▸ File at the petition stage if possible

The Court decides grant/deny on petitions and responses. An amicus explaining broader 
importance can be decisive.

▸ Provide what parties cannot

Textual history, historical records, comparative analysis, policy data. Don't just recycle the 
party's brief with different letterhead.

▸ Target the concurrences

Identify separate writings that signal judicial interest. Frame your brief to supply the 
analytical tools those opinions say are missing.

▸ Academic amici are particularly valuable

Original meaning questions require historical expertise. Law professors and historians have 
comparative advantages no party possesses.



Amicus Practice at the Texas Supreme Court
An underused tool in an unusually welcoming court
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“[T]his Court is rarely confronted, much less deluged, with briefs that test 
the limits of propriety or that interfere with the performance of our 
duties. I frequently regret the absence of any amicus briefs in some 
important cases; amicus briefs that are not useful almost always self-
identify (unintentionally) fast enough to avoid being burdensome.” 

- Reiterated in In re Reed, 2026 WL 1775948 (Tex. June 19, 2026) (Young, 
J., concurring)

Perez v. City of San Antonio, 711 S.W.3d 204, 205 (Tex. 2024) (Young, J. statement 
respecting the denial of the motion for participation in oral argument) 



Academic Amici and Original Meaning
An underused tool in an unusually welcoming court
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The Comparative Advantage

What scholars bring
Familiarity with primary sources; facility with historical method; and TIME!

What parties lack
Awareness of the scholarly consensus and its limits and standing to say when a claim 
is contested.

Where Texas Needs It

Due course of law

The original meaning of the clause is largely unexplored — J. Young's explicit call 
for scholarship.

Freedom of worship
Whether §6 exceeds the federal Free Exercise Clause is open in Perez “for want of 
arguments to the contrary.”

At the federal level the gap is already being closed — in October Term 2024 alone, historians' amicus briefs addressed birthright citizenship, 
nationwide injunctions, religious-school funding, and founding-era obscenity.

Everywhere! (Kidding…sort of.)



Practical Takeaways
What to do in the next case
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1
Litigate both provisions 
independently

Don't treat state constitutional claims as duplicative. Plead them separately, brief them separately, and argue them separately 
grounded in Texas text and history.

2
Do the historical work The original public meaning of Texas constitutional provisions is largely unexplored. The Court has said it will follow that 

meaning. Lawyers who develop the record wills erve their clients better.

3
Read the separate writings Concurrences, statements respecting denial, and dissents from denial are litigation roadmaps. Justices Young and Sullivan write 

them regularly. Read them before you file.

4
Recruit amici early File at the petition stage. Identify organizations, trade groups, law professors, and historians with relevant expertise and 

perspectives. The gap between SCOTX and SCOTUS amicus participation is an opportunity.



Research Resources
Tools for litigating state constitutional claims

stateconstitutiontool.org 50constitutions.org tarlton.law.utexas.edu/constitutions

heinonline.org



State Constitution Tool
Compare constitutional protections across all 50 states
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stateconstitutiontool.org American Juris Link

What It Does

▸ Compare how all 50 states and the federal government address a given 
constitutional topic — simultaneously, in one place

▸ Browse by topic (Due Process, Speech, Takings, Religious Freedom, and 
more)

▸ Generate side-by-side comparisons of any state vs. the U.S. Constitution

▸ Identify which states share similar textual provisions — essential for 
arguments about the majority understanding at the time of ratification



Texas State Law Library
Access to historical databases, including HeinOnline
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https://guides.sll.texas.gov/electronic-databases

Texas State Law Library Databases



HeinOnline
Access to historical materials, law review articles, etc.
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50 Constitutions
Full text and constitutional histories for all 50 states
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50constitutions.org State Democracy Research Initiative
University of Wisconsin Law School

Interactive Map Interface

Click any state on the map to access its full 
constitutional text. A simple, accessible entry 
point for any state-specific research.

Full-Text Search Across All 50 States

Search a word or phrase — "due course," 
"damaged," "liberty of speech" — and see every 
state that uses it. 

Constitutional Histories (Select States)

For states with expanded features, track how the 
constitutional text has evolved through 
amendments and re-ratifications over time.



Constitutions of Texas 1827–1876
tarlton.law.utexas.edu/constitutions/ Tarlton Law Library  |  UT 

Austin

All Texas Constitutions — Primary Source Documents, Convention Materials, and Debates



“The parties have not identified any difference between the 
state and federal guarantees material to the issues in this 

case."
The Texas Constitution is a distinct document, drafted in distinct circumstances, by people with distinct concerns.
Its provisions have independent meaning that has not yet been fully explored. 



For more:
adamshniderman.substack.com

ashniderman@adjtlaw.com
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