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UC Asylum
 Overview

Children traveling through Mexico in search of safety. Photo by Brett Gundlock 3
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“Unaccompanied Alien Children” aka UAC/UC

• Status that provides certain protections

• Designation given upon apprehension

Definition: 
• No lawful immigration status
• Under age 18 
• No parent or legal guardian in the U.S. 

available to provide care & physical custody

Homeland Security Act, 6 U.S.C. § 279(g)

Presenter Notes
Presentation Notes
This status provides certain protections related to immigration detention and asylum adjudicationThe designation is given upon apprehension but may be reassessed and in some cases revoked by an immigration judge or USCIS. To receive the designation the individual must have no lawful immigration status, be under age 18, and have no parent or legal guardian in the US available to provide care and physical custody. Realistically this looks like not being apprehended with a parent or legal guardian– traveling with a family member or close family friend does not count, not even if they have power of attorney Whether this designation is revoked if the individual is later reunified with a qualifying guardian is a somewhat evolving question, and something to keep an eye on when you are working with this population. 
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Our ImpactAsylum

Photo by Lori Barra 5

• 8 U.S.C. § 1158; INA § 208

• Applicant’s burden to establish: 

o Authorized to apply;

o Refugee definition in INA 101(a)(42)(A); 

o Merits asylum as a matter of discretion.

Presenter Notes
Presentation Notes
The burden of proof is on the applicant to establish that they are authorized to apply for asylum, meet the refugee definition (ie qualifying fear), and merit asylum as a matter of discretion. To apply you have to be outside your country of origin, and have a genuine fear of return due to a harm. The system is designed to cast a wide net, with many more applying than will win. Many claims will not be successful, but an unsuccessful claim is not a frivolous claim. Taking the time to explain to young clients what must be shown for an application to be filed vs what must be shown to win is important.
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Who is Authorized to Apply?
• Physically present in the US
• There are 3 exceptions to this authorization:
o Safe third country available;
o Application not filed within 1 year of arrival;
o Asylum application previously denied.
 Unless applicant can show changed circumstances that would materially 

affect eligibility for asylum.

Presenter Notes
Presentation Notes
There are 3 exceptions to the authorization: Safe 3rd country, the application was not promptly filed, and previous applications have been denied. �However, the first two do not apply to unaccompanied children. Note that even if your client has had their UC status removed anyone can argue that changed or extraordinary circumstances are relevant to why they late filed their application or are filing a new application despite a previous attempt. 
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Our ImpactRefugee Definition
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“A person located outside of their 
country, who is unable or unwilling 
to return to, and is unable or 
unwilling to avail himself or herself 
of the protection of, that country 
because of persecution or a well-
founded fear of persecution on 
account of race, religion, 
nationality, political opinion or 
membership in a particular social 
group.” INA 101(a)(42); 8 USC 
1101(a)(42)

Presenter Notes
Presentation Notes
Keep in mind when you are working with minors that you may need to speak to their guardian or trusted adult to get the full scope of risk. Children may not be able to articulate their fears, and may even be unaware of threats made to them.
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Asylum Elements

• Past persecution or well-founded fear of 
persecution

• By government OR private actor/group that 
government is unable or unwilling to control

Persecution:

• persecution on account of a protected 
ground

Nexus:

• Race
• Religion
• Nationality
• Political Opinion
• Membership in a Particular Social Group 

(PSG)

Protected Ground:

Presenter Notes
Presentation Notes
So, once you have established that the child is eligible to apply you can look more closely at the elements. Dropping the elements of the refugee definition into the framework established by precedent. 
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Asylum Elements

• Past persecution or well-founded fear of 
persecution

• By government OR private actor/group that 
government is unable or unwilling to control

Persecution:

• persecution on account of a protected 
ground

Nexus:

• Race
• Religion
• Nationality
• Political Opinion
• Membership in a Particular Social Group 

(PSG)

Protected Ground:

Presenter Notes
Presentation Notes
We derive our elements of asylum from that refugee definition, breaking it down into essentially 3 main area 
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Persecution

• Harm of a serious nature, more than mere harassment, injustice, 
unconstitutionality 

o Serious physical harm to self or
o Threats to life or freedom
o Severe economic deprivation 
o Rape/sexual assault

• Lesser harm can be considered cumulatively 
• Standard for children - harm can be less than that of an adult and still 

constitute persecution. Children may not be fully aware of harm.

o   Trafficking
o   Servitude
o   Harm to family
o   Torture
o   Emotional and psychological 

Presenter Notes
Presentation Notes
Matter of OZ & IZTo establish the standard adjustments for children you can look to USCIS/RAIO trainings, and cases outside of the 5th circuits. 
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Source of Persecution
• The Government

oNo need to show state 
response to state action. 

• Non-state actors 
oGovernment is unable or 
unwilling to control

oState has a duty to provide 
effective and meaningful 
protection – have they taken 
reasonable steps?

oDid the applicant make a police 
report? 

Presenter Notes
Presentation Notes
Non state actors: examples gang members, abusers within family, other community membersDid they report to police? Did the police do anything?Sometimes police will arrest and release the next day
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Past Persecution
• If established, there is a presumption of a well-founded fear of persecution 
• Presumption can be rebutted by DHS if there has been:

oA fundamental change in circumstances so that the applicant no longer has 
a well-founded fear

oInternal relocation would protect from continued persecution and would be 
reasonable – typically considered unreasonable for minors.

 Applicant must show internal relocation will not protect from 
persecution if non-state actor; non-viability of relocation presumed if 
state actor 
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Well-Founded Fear of Persecution
• Can be separately established based on fear of persecution upon return.
• Must show >10% chance of persecution – which can be proved by demonstrating that the applicant 

would be singled out individually, or there is pattern or practice of persecution against similarly 
situated individuals in country of persecution.

• Applicant’s fear is both subjective to the person AND objectively reasonable:
o Subjective fear: Was/is the applicant genuinely afraid? (can be difficult when child very young)
o Objective fear: A reasonable person under similar circumstances would fear the persecution/harm

 5th Circuit  Standard - a reasonable person in similar circumstances would fear persecution.
 Supreme Court in INS v. Cardoza-Fonseca found that there is a reasonable possibility of 

persecution if there is a 10% chance of persecution happening. 
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Our ImpactHumanitarian Asylum

Photo by Leandro Viana 14

• Humanitarian Asylum can be granted in the 
absence of a well-founded fear of persecution. See 
8 C.F.R. 1208.13(b)(1)(iii); see also Matter of 
Chen, 20 I&N Dec. 16 (BIA 1989); Matter of D-I-M-, 
24 I&N Dec. 448. 450 (BIA 2008); Matter of L-S-, 
25 I&N Dec. 705 (BIA 2012). 

o applicant is unable or unwilling to return 
because of suffering severe past persecution 
OR 

o applicant has a reasonable possibility of 
suffering other serious harm (does not need to 
be based on a protected ground).

Presenter Notes
Presentation Notes
If past persecution established but no well-founded fear of persecution  argue for humanitarian asylum!
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Asylum Elements

• Past persecution or well-founded fear of 
persecution

• By government OR private actor/group that 
government is unable or unwilling to control

Persecution:

• persecution on account of a protected 
ground

Nexus:

• Race
• Religion
• Nationality
• Political Opinion
• Membership in a Particular Social Group 

(PSG)

Protected Ground:

Presenter Notes
Presentation Notes
We derive our elements of asylum from that refugee definition, breaking it down into essentially 3 main area 
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Protected Grounds
Five Grounds - can be actual or imputed 
• Race  
• Religion  
• Nationality  
• Political opinion
• Membership in a particular social group (PSG)

PSG must be defined
o Common immutable or fundamental characteristic. See Matter of Acosta, 19 I. & N. Dec. 211 

(BIA 1985)
o Socially distinct from rest of society (ocular visibility not necessary). See Matter of M-E-V-G-, 26 I. 

& N. Dec.  227 (BIA 2014); Matter of W-G-R-, 26 I. & N. Dec. 208 (BIA 2014).
o Particular -  i.e. not vague, ambiguous or too broad. See Matter of M-E-V-G-, 26 I. & N. Dec.  227 

(BIA 2014); Matter of S-E-G-, 24 I&N Dec. 579 (BIA 2008)

Presenter Notes
Presentation Notes
Race - e.g. discrimination against indigenous child Religion - e.g. gang preventing child from attending church or harming child for preaching to others Nationality - can overlap with political opinion, esp. when correlated; can be directed at majority or minority; includes citizenship and ethnicity Political opinion – any opinion on any matter related to state or policy Membership in a particular social group – most common in our client populationNationalityGenderAgeResistance or refusal to conform or submitFamily membership Shared past experienceDisabilityMarital statusLack of familial protectionSexual Orientation or Gender IdentityCheck off as many boxes that apply and list it out in the groupe.g. Female Honduran children lacking parental protection e.g. Salvadoran youth who refuse to become child soldiers Family Based PSG - Matter of Acosta, 19 I&N Dec. 211 (BIA 1985)Targeting of family or clan for persecutionGang violence or extortionInformant or witness claimsSexual violence or stalkingPolitical affiliationsGang recruitment- Distinguish Matter of M-E-V-G- and Matter of W-G-R-Incorporate established PSGs, such as family or child soldier claimsMake the claim about the local, individualized facts of the caseFrame claim in terms of other protected grounds, such as political opinion or religionSexual or Gender Based Violence PSGForms of persecution- domestic violence, rape or sexual assault, emotional or psychological abuse, forced domestic relationship, FGM, forced marriageFrame as domestic relationship claim - Matter of A-R-C-G-, 26 I&N Dec. 388 (BIA 2014)Child Abuse PSGChild specific harm - Child abuse and neglect (physical or psychological)Child sexual abuse or incestChild labor, sale, or marriageMay be imputed, e.g. political opinion of family or religion (family attends specific church)Immutable characteristic – something you can’t or shouldn’t have to change about yourselfSocial Distinction – group exists as a recognized component of society; show through higher incidences of violence against group, laws that address group, etc. Particularity – clearly defined group 



17

Asylum Elements

• Past persecution or well-founded fear of 
persecution

• By government OR private actor/group that 
government is unable or unwilling to control

Persecution:

• persecution on account of a protected 
ground

Nexus:

• Race
• Religion
• Nationality
• Political Opinion
• Membership in a Particular Social Group 

(PSG)

Protected Ground:

Presenter Notes
Presentation Notes
We derive our elements of asylum from that refugee definition, breaking it down into essentially 3 main area 
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Nexus

Protected 
Ground

Persecution

• Persecution must be on account of the protected ground.
• Motive must be “one central reason” for persecution – but can have mixed/multiple 

motives 
oSee INA § 208(b)(1)(B)(i); In re J-B-N- & S-M-, 24 I&N Dec. 208 (BIA 2007).

• Establish motive through direct or circumstantial evidence 
oSee INS v. Elias-Zacarias, 502 U.S. 478 (1991)

Presenter Notes
Presentation Notes
Nexus = Relationship between persecution and a protected groundMust connect the harm/persecution through evidence to the Protected GroundSocietal/cultural context important to establishing circumstantial
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Tips for 
Preparing 
the Asylum 
Claim

Children traveling through Mexico in search of safety. Photo by Brett Gundlock 19
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How to Prepare the Asylum Claim With Your Child Client

• Meet several times to develop rapport and trust with the child. Keep the child informed and 
make sure they are making the decisions. Help child understand what is happening and explain 
roles: Immigration Judge, ICE Attorney, Asylum Officer, Interpreter, etc.

• Meet privately with the child and establish direct communication (even when using interpreter).
• Know the facts! Draft an outline of the child’s story with the child.

o Elicit information in a variety of formats to ensure consistent answers
o Elicit facts and descriptive details rather than conclusions
o Explain that it’s okay for child to say, “I don’t know”, “I don’t remember”, or “I don’t 

understand”
• Understand that your client may not be accurately reporting dates, duration, frequency, names, 

etc. due to age or trauma, and may define normalcy by his/her own experience 

Presenter Notes
Presentation Notes
Build trust – Help your client understand that the two of you are part of a team
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Where Do I File?
Typically, if a person is NOT in removal proceedings, the 
USCIS Asylum Office (AO) has jurisdiction over the 
application. If the AO does not grant asylum, they will refer 
(not deny) the case to the Immigration Court. The 
Immigration Court then considers asylum de novo after a 
referral (along with some lesser forms of protection).

If a person IS in removal proceedings, the Immigration Court 
has jurisdiction over the asylum application and the 
applicant only has the one opportunity to have their case 
heard. 

If a child is designated as a UC, initial jurisdiction lies with 
the AO, regardless of whether they are in removal 
proceedings. INA § 208(b)(3)(C); 8 USC § 1158(b)(3)(C), as 
amended by the TVPRA. This an additional asylum 
protection. 
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How Do I Avoid Jurisdictional Pitfalls?
The Immigration Judge (IJ) could try to redetermine UC status and TAKE jurisdiction, if:
• the child has been reunified with a parent or legal guardian, OR 
• the child applied for asylum after turning 18. 

In order to preserve your client’s right to UC asylum protections, prepare to do the following:
• File application with USCIS prior to the first master calendar hearing or scheduling order 

deadline so that a receipt can be filed with the Immigration Court. 
• File application with USCIS before the child turns 18.
• File application with USCIS prior to obtaining SIJS predicate order granting custody to a 

non-parent. 

Presenter Notes
Presentation Notes
This all may still result in the Immigration Judge requiring an additional filing in court, but you will have placed your client in the best position possible. 
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What do I file?
Start by filing a “skeletal” or “bare bones” 
application with the USCIS Asylum Office to avoid 
issues with corroboration and credibility at time of 
adjudication. You will continue to build out additional 
evidence that will be supplemented after the initial 
filing. 

Do this by filing Form I-589 by mail with a basic 
cover letter and required accompanying documents 
(this is considered an “affirmative” application). You 
will not file corroborative evidence at this stage. Your 
KIND mentor will provide samples and templates. 
Please note that UC filings have special labels and 
the mailing address can differ, so it’s important to 
follow KIND’s instructions on filing.
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What should I do after I file?
• Further develop the legal theory by mapping out the elements and evidence. Understand that it will take time to 

sufficiently build the argument and gather evidence.
• Draft and gather the following: 

o Legal brief (after outlining, determine whether to file)
o Witness declarations
o Country conditions documentation

 News articles
 Human Rights Reports  
 State Department reports 
 Google
 Other publications 

o Expert evaluations
 Psychological evaluation
 Physical evaluation
 Country conditions expert report

o  Motions and other ancillary court filings. 
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Asylum 
Adjudication

Children traveling through Mexico in search of safety. Photo by Brett Gundlock 25
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Asylum Adjudication before the USCIS Asylum Office

• Adjudication of “affirmative” application in interview format. 
• Pre-pandemic, attorney would be seated behind the child, taking notes. COVID 

protocols have resulted in the asylum officer being seated in one office, while 
child and attorney may join by iPad in a separate office in the AO. An 
interpreter is provided by the AO via telephone. 

• Asylum officer will review asylum application with child and child will directly 
answer asylum officer’s questions.

• Attorney takes a more passive role, but may have the opportunity to provide a 
closing statement and can speak up when appropriate or ask for a supervisor. 

• Decision is issued on a later date, either by mail or in person. 

Presenter Notes
Presentation Notes
Individual aka merits hearing aka individual calendar hearing AO is more “child friendly setting”, less adversarialIf AO does not grant asylum, case will be referred to immigration court (not denied)
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Asylum Adjudication Before the Immigration Court

• Adjudication of “defensive” application during an “Individual Calendar 
Hearing”.

• Trial-like format and considered civil proceedings, but rules of evidence are 
relaxed and the court has its own procedures laid out in the Immigration 
Court Practice Manual.  

• Attorneys will conduct direct and cross examination of witnesses (including 
client) and may have the opportunity to make an opening and closing 
statement.

• Immigration Judge will likely also question witnesses.
• Immigration Judge may issue decision orally or provide a decision in writing 

on a later date. 
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Benefits of 
Obtaining 
Asylum
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Benefits of Asylum
• Employment Authorization 

oCan become eligible once the application has been pending for 180 days. Your client 
can apply after 150 days.

oAfter obtaining asylum, work authorization is automatic
• A spouse or child can be included as a “derivative” beneficiary in an asylum claim. 
• Asylum status creates eligibility for refugee benefits (like Medicaid and other support).
• Asylee cannot be removed from the U.S. because of protection granted from home 

country. 
• Immigration Court proceedings are terminated because permanent relief has been 

granted. 
• Asylees are eligible for permanent residency after one year of being granted asylum. 

Presenter Notes
Presentation Notes
Can apply for EAD after asylum app pending for 150 daysWork Authorization important to all because it provides a govt issued photo ID and can apply for a SSN (then client could apply for a driver license in TX)
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KIND Contact Info

houstonreferrals@supportkind.org
www.supportkind.org

http://www.supportkind.org/
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