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DIMENSIONS OF LAWYERS’ USE OF GENERATIVE Al

by Hon. John G. Browning

In his December 2023 Year End Report on the Federal Judiciary, U.S. Supreme Court
Chief Justice John G. Roberts sounded a warning about “the latest technological frontier:
artificial intelligence (AI).”! Even as this technology has “great potential to dramatically increase
access to key information for lawyers and non-lawyers alike,” he noted, it also “risks invading
privacy interests and dehumanizing the law.”? The use of Al, Roberts observed, “requires caution
and humility,” and he predicted that “judicial work—particularly at the trial level—will be
significantly affected by AL

The work of lawyers is also being impacted by artificial intelligence. In March 2023,
LexisNexis published a survey of lawyers, law students, and legal consumers, in which 64% of
lawyers responded that they had not used generative Al for work or any other purpose.* Only
10% of those surveyed felt that Al would have a “transformative” impact, while 29% felt it
would have a “significant” impact, and 50% believed the technology would only have “some
impact.””® As far as what legal tasks the respondents felt AT could be used for, 59% saw it as a
tool for research, 53% believed it might assist in drafting documents, and 40% regarded it as a
potential help in document analysis.®

What a difference a year and a half can make! In the time since that survey’s results, there
have been highly publicized incidents of lawyers misusing generative Al all over the country,’
and judges have demonstrated both a desire to regulate its use by lawyers,® and a desire to
experiment with the use of Al themselves.” Lawyers’ attitudes toward generative Al have been
changing as well. A Thomson Reuters Institute study, Chat GPT and Generative AI Within Law
Firms, found that 82% of attorneys surveyed believed that generative Al can be applied to legal
work, and only slightly more than half (51%) believed that it should.'® A Wolters Kluwer study
of lawyers found that more than 80% of attorneys responding felt that generative Al “will create
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transformative efficiencies” for legal tasks.!! Litigation was listed among the practice areas that
were described as “most likely to be affected by generative AL

What is it about the use of generative Al by lawyers that make so many of us wary and
ethically troubled? Without a doubt, the string of highly publicized cases that began with Mata v.
Avianca, Inc. in the late spring of 2023 that led to a small landslide of judicial reactions (in the
form of standing orders and amended local rules) had a great deal to do with it. Lawyers fear
public embarrassment for ineptitude almost as much as they fear disciplinary action or sanctions.

Mata v. Avianca, Inc. was an airline personal injury case in which the plaintiff’s two New
York lawyers filed an opposition to a motion to dismiss—but their opposition cited fictitious
cases.'? After it became obvious that the cases had been fabricated by ChatGPT, the court held a
sanction hearing in which the two plaintiff’s lawyers fell on their swords, admitting that using
ChatGPT was their sole “research.”!* The court held that the attorneys had “abandoned their
responsibilities when they submitted non-existent judicial opinions with fake quotes and citations
created by the artificial intelligence tool ChatGPT, then continued to stand by the fake opinions
after judicial orders called their existence into question.”® Judge Kevin Castel sanctioned each
lawyer $5,000, ordered them to complete continuing legal education on technology competence
and Al, ordered them to send a copy of the judge’s order to their client, and also ordered them to
write letters of apology to each of the judges falsely identified by ChatGPT as having authored
the fabricated cases.!®

Unfortunately, Mata v. Avianca, Inc. was hardly the last of such embarrassing incidents.!?
The wave of such “hallucination” cases teaches us that lawyers do not yet fully grasp the ethical
ramifications of their use of generative Al. There are multiple areas of professional conduct that
are impacted by a litigator’s use of Al: an attorney’s duty of competence in representation; the
duty of confidentiality to clients; the duty to communicate; the duty of candor to the tribunal; the
duty to supervise, and the duty to charge a reasonable fee. A number of jurisdictions have already
provided ethics guidance to lawyers addressing these areas. This includes California,'® Florida,'?
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Kentucky,2® Washington, D.C.,2! Michigan,?? Missouri,”® New Jersey,2* and Pennsylvania.?®

Another jurisdiction, North Carolina, has issued a Proposed Formal Ethics Opinion on the “Use
of Artificial Intelligence in a Law Practice,” and is soliciting comments on it until October 15,
2024.2° Texas’ new ethics opinion on attorney use of generative Al is expected sometime in
October; too. The ABA has recently weighed in as well.?” A closer look at each of these ethical
obligations and how they relate to a trial lawyer’s use of generative Al is warranted.

A. COMPETENCE

Under Rule 1.1 of the Model Rules of Professional Conduct, lawyers have an obligation
to provide competent representation to their clients.”® Comment 8 to this Rule makes it clear that
this includes not only exercising the “legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation,” but also understanding “the benefits and risks
associated” with technologies relevant to providing these services.? To date, forty of the fifty
states have adopted some version of Comment 8 requiring technology knowledge and
competence.’® As ABA Formal Opinion 512 states, for lawyers using generative Al, this does not
require them to become experts, but they must have “a reasonable understanding of the
capabilities and limitations of the specific GAI technology that the lawyer might use.”!
Furthermore, this is not, as the opinion points out, “a static undertaking.”*? In light of the rapid
pace of innovation, lawyers’ duties in this regard are ongoing. This includes being aware of the
limitations of generative Al tools, including generating “false or inaccurate results” or “providing
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ostensibly plausible responses that have no basis in fact or reality.”** Because of this, a lawyer
cannot rely on or submit the output of a generative Al tool without independently verifying or
reviewing this output. Even if lawyers do not necessarily expect to use generative Al in a given
matter, they should still be aware of the tools relevant to their work so that “they can make an
informed decision, as a matter of professional judgment, whether to avail themselves of these
tools or to conduct their work by other means.”3*

Mata v. Avianca, Inc. was a classic case of the lawyers’ breach of this duty of technology
competence. The lawyers did not familiarize themselves with ChatGPT, and mistakenly assumed
it was akin to a free legal research service.*® They further operated “under the false assumption
and disbelief that this website could produce completely fabricated cases.”®

B. CONFIDENTIALITY

Formal Opinion 512 highlights a lawyer’s duty of confidentiality of client information
under Model Rule 1.6, along with the responsibility to “make reasonable efforts to prevent the
inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to the
representation of a client.”*” However, as the opinion notes, the self-learning generative Al tools
into which attorneys input client information “may disclose information relating to the
representation to persons outside the firm who are using the same GAI tool,” or to people within
the firm who are either “prohibited from access to said information because of an ethical wall,”
or who “could inadvertently use the information from one client to help another client.”*
Because of this, the opinion states that “a client’s informed consent is required prior to inputting
information relating to the representation” into a generative Al tool.* Moreover, as the opinion
elaborates, this requires actual informed consent, and not “merely adding general, boiler-plate
provisions to engagement letters purporting to authorize the lawyer to use” generative A%

C. COMMUNICATION

Model Rule 1.4 addresses a lawyer’s duty to communicate with the client, and in
particular, Model Rule 1.4(a)(2) requires a lawyer to “reasonably consult with the client about
the means by which the client’s objectives are to be accomplished.”" For trial lawyers using
generative Al, such communication would be required if the client expressly requires disclosure,
in situations where “the lawyer proposes to input information relating to the representation into
the GAI tool,” when the use of a generative Al tool “will influence a significant decision in the
representation,” or “when the use of a GAI tool is relevant to the basis or reasonableness of a
lawyer’s fee.”*? Accordingly, trial lawyers would be well-advised to address and explain their use
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of generative Al early (such as in the client engagement agreement) and throughout the attorney-
client relationship.

D. CANDOR TO THE TRIBUNAL

Model Rule 3.3 states that lawyers may not knowingly make any false statements of law
or fact to a tribunal, or fail to correct a material false statement of law or fact previously made to
a tribunal.** Given the potential for generative Al tools to produce inaccurate information, this
opinion reinforces the importance of lawyers’ ensuring the accuracy of their generative Al
outputs, especially before they are incorporated into a filed motion or brief—or correcting
mistaken information or citations after the motions or briefs have been filed. Despite this, lack of
candor to the tribunal has been arguably the most frequent ethical lapse by trial attorneys using
(or more accurately, misusing) generative Al. For example, in Mata v. Avianca, Inc., the court
dismissed the offending attorney’s protestations of innocence and found that the lawyer “knew
before making a submission to the Court that the full text [of the opinions] could not be found
but kept silent.”** As the court elaborated, “An attempt to persuade a court or oppose an
adversary by relying on fake opinions is an abuse of the adversary system.”**

E. DUTY TO SUPERVISE

Under Model Rules 5.1 and 5.3, lawyers in managerial and supervisory roles have ethical
obligations to the firm, other lawyers, and non-lawyers associated with the lawyer.*® As Formal
Opinion 512 demonstrates, those obligations include these individuals’ use of generative Al
According to the opinion, lawyers in managerial and supervisory roles should “establish clear
policies” on the firm’s use of generative Al, and should also ensure that subordinate lawyers and
non-lawyers are trained on such subjects as “the ethical and practical use of the GAI tools
relevant to their work,” as well as the “risks associated with relevant GAI use.”’

The Colorado “hallucination” case of People v. Crabill is one of multiple examples that
illustrate what can happen when one or more lawyers breach the duty of supervision.*® In
Crabill, a newly-licensed attorney was assigned by his firm “to prepare a motion to set aside
judgment in the client’s civil case,” even though he “had never drafted such a motion before.
Crabill used ChatGPT, which cited fictitious caselaw, and Crabill never attempted to verify that
the citations were accurate before filing the motion with the court.*® Although he was confronted
by the court about the fake cases, Crabill’s initial reaction was to falsely blame a legal intern.
Crabill’s license was suspended for one year and one day.’!
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Model Rule 1.5(a) requires a lawyer’s fees and expenses to be “reasonable.”>* Formal
Opinion 512 states that this Rule applies to the use of generative Al and requires explaining
charges related to the use of generative Al preferably either before the start of the representation
or shortly thereafter.’® In determining the reasonableness of fees, the opinion recommends that
lawyers should account for its potential to be “a faster and more efficient way to render legal
services.”>* The opinion also instructs lawyers to “analyze the characteristics of generative Al
tools and how they will be used before deciding it each tool is part of the firm’s overhead, or an
out-of-pocket to be billed to the client.” Importantly, because of the attorney’s duty of
competence, attorneys many not charge clients for the time incurred in educating themselves
about generative Al tools that they will “regularly use for clients” in the course of practice.*®

Will lawyers’ use of generative Al ever reach the point of becoming an expectation, part
of the attorney’s reasonable standard of care? The profession is not there yet. However, as
Formal Opinion 512 speculates, the:

establishment of such an expectation would likely require an increased acceptance
of GAI tools across the legal profession, a track record of reliable results from those
platforms, the widespread availability of these technologies to lawyers from a cost
or financial standpoint, and robust client demand for GAI tools as an efficiency or
cost-cutting measure.”’

The 21% century trial lawyer must ensure not only that Al-generated content is accurate,
but also that the lawyer’s own use conforms to the ethical standards of our profession. Chief
Justice Roberts was correct to be concerned about the risk of Al “dehumanizing the law.” With
its immense potential to enhance efficiency and accuracy, generative Al is indeed transformative,
but its output is no substitute for a lawyer’s professional judgment and adherence to ethical
duties.
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