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Agenda

What this lecture covers:

e Who are the Board’s Veterans Law Judges

(VLJs) and how are they selected?

* Criferia and selection process.
e What the VLJ corps actually looks like

e What is the day-to-day of a VLJ?
e What the VLJs are doing all day

e Advocacy tips before the BVA

e Thoughts about what the two topics
above mean for client advocacy



Before we get started:

This will be a description of what generally
happens, as well as my specific
experiences

BVA decisions are non-precedential

VLJs have autonomy in interpreting the
law and case disposition.



Board of Veterans’ Appeals

Mission
: . to conduct hearings and dispose of appeals

pro'perly before the Board in a timely manner.” 38
U.S.C. § 7101(a).

Jurisdiction

“All questions in a matter which . . . is subject to
decision by the Secretary shall be subject to one review
on appeal to the Secretary. Final decisions on such
appeals shall be made by the Board.” 38 U.S.C. §
7104(a).
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Where does the Board fit within
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Who are the Board’s VLIJs and
how are they selected?



http://latabernaglobal.com/2013/03/maria-luisa-moreno-torres-creo-que-la-uma-no-tiene-buen-nivel/
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“The Board of Veterans' Appeals (BVA) is
composed of the men and women who
possess well-honed Veteran Law skills and
share a broad perspective of government
and a public service commitment. The Board
reviews benefit claims determinations made
by local VA offices and issues decision on
appeals. The Board members, attorneys
experienced in veterans law and in reviewing
benefit claims, are the only ones who can
Issue Board decisions.”



Applicants must have a full seven (7) years of experience as a licensed
attorney preparing for, participating in, and/or reviewing formal hearings or
trials involving litigation and/or administrative law.

This can include:

e participating in setftlement negotiations in advance of hearing cases;

e preparing for hearing and/or trial of cases;

* preparing opinions;

* hearing cases;

e participating in or conducting arbitration, mediation, or other alternative
dispute resolution approved by the administrative body; or

e participating in appeals related to the types of cases above.



o Ability to accurately and efficiently analyze, evaluate and resolve
independently appeals for veterans benefits.

e Ability to analyze critically a draft appellate decision, submitted by a
staff attorney, to ensure a full and complete review of record, an
equitable resolution of the questions at issue, and proper application of
statutory and regulatory criteria.

o Ability to participate effectively in and conduct personal hearings at
Central Office in Washington, DC or at field offices.

e Ability to successfully lead and manage a staff of attorneys who are
responsible for submitting tentative decisions/work products to the
Decision Team or Appellate Group and meeting with attorneys to review
their work and offer suggestions for improvement.

e Ability to work effectively within the Decision Team or Appellate Group
in order to meet the assigned productivity goals.



Evaluations

Step 1. Minimum qualification screening

Step 2. Technical-Specialized screening

Step 3: VA Executive Resources Board (ERB) rating and ranking

Step 4: Structured interviews by the Board of Veterans' Appeals to
determine final nominees

Step 5: Nominations by Board Acting Chairman/Executive in Charge
(May include additional interviews)

Step 6. Appointment by the Secretary (May include additional
interview)

Step 7: Interview with someone from WH personnel office

Step 7. Approval by the POTUS
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Board Members in 1933

OF VETERANS APFEALS, SWORN IN ON DECEMBER 3,193




In 1945 General Omar Bradley, then Administrator of
Veterans Affairs, recommended to President Truman that
vacancies on the Board “should be filed by fthe
appointment of veterans with war-time service because
of the character of the work and the constitfuency
served.” President Truman approved this
recommendation and [beginning in] September, 1945,
the policy of the Administrator [was] to exclude non-
veterans from consideration for appointment as
associate Board members. Each successive President
has approved the names of the veterans submitted by
the Administrator.

Krenzer v. Ford, 429 F. Supp. 499, 501 (D.D.C. 1977).
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« However, in 1977, this policy was found to
violate Title VIl of the Civil Rights Act of
1964 because it discriminated against
women. Krenzer, 429 F. Supp. 499 at 502.

VLJs today are a mix of veterans and non-
veterans.



What the VLI corps
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Managing, mentoring,
fraining, developing and
leading staff counsel

V= \| ‘Ive found the job

where I fit best!”

FIND YOUR WAR JOB
In Industry - Agriculture - Business



https://www.flickr.com/photos/boston_public_library/2351914203
https://creativecommons.org/licenses/by/2.0/

Analyzing all previously developed evidence and

appraising previous adjudicative processes by the
originating agency;

Correlating and resolving conflicting evidence;
fully considering all the evidence of record and
Issuing decisions which are completely
iIndependent and final, signed by the Veterans
Law Judge and published to the parfies in interest
without prior review;


http://www.sacerdotus.com/2011/12/burden-of-proof.html
https://creativecommons.org/licenses/by-nc-nd/3.0/

e Ruling on motions, as provided by the
applicable law and regulations

e Conducting in person or video
conferencing hearings


https://www.flickr.com/photos/124387535@N03/14135683605
https://creativecommons.org/licenses/by-sa/2.0/

 Determining whether there are other
parties with adverse interests who may
be joined in a contested appedal

e Recommending to the Chairman
that subpoenas be issued or revoked



So what¢e How does this
affect client advocacye



http://tribework.blogspot.com/2012/07/advocacy-purpose-beyond-pain.html
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Board Member Diversity
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The Golden Rule of
Advocacy

Make it easy fo say “yes”
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Begin with the end

“The record is complete,

the evidence approximates
balance (on the non-
substantiated element)

and the claim must be granted”

€K




Focus on the reason for
the denial

« Service connection: Service incidente Diagnosise
“Nexus” to service?

« Schedular Rating: Symptom¢e Laboratory finding?

« Effective Date: How and why does the date go
back furthere
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The in-service element

« Government records

« 38 US.C. 1154(q); “places, types and
circumstances of service” by “official history”
of unit, medical records,” etc.

« Awards, Decorations, Memorabilia, Photos

* Missing service records ](1 973 Fire at National
Personnel Records Center in St. Louis)

 VA's heightened duty to assist and explain. VA
WLJJrST obrtain unit records and research unit
istories.
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The 3 Obstacles to a Grant

The UNRECALLED FACT -I.e., when, where,
who, why, how

The UNSUBSTANTIATED allegation

The UNFOCUSED claimant, witness,

clinician, adjudicator %K


http://www.flickr.com/photos/adamhenning/45704082/in/photostream/
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Dealing with the Unrecalled and
Unsubstantiated

“Go to the attic:” In-service letters, certificates of
appreciation, photographs, souvenirs, “unofficial”
awards

“Find the doctor:” post-service medical reports,
bills, prescriptions, post service employment
medicals, workman’s compensation, social
security disability records

Current letters from family, friends, service “buddy
statements”



Why are these valuable?

Prepared at the time, for the
purpose of recording the event
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Rating of Service-Connected Disorders

« Schedular: Symptoms meet or approximate
criteria in 38 CFR, Part 4, Subpart B

« Extraschedular (“Exceptional or Unusual
Disability Picture” — schedular standards
“Impractical”): Symptoms cause ‘“related
factors as marked interference with
employment, frequent periods of
hospitalization”



Advocacy in Rating Cases

« Check the rating schedule — 38 CFR, Part 4
* Track the diagnostic code (“DC")

« Alternative codese - assignment of DC is fact
specific to the case. Butts v. Brown, 5 Vet.
App. 532 (1993)

« Total Rating: specifically raise and cite
evidence (Social Securitye Workman's
Compensatione Unemployment Benefitse
Vocational-Rehabilitative Benefits?)



Focus points

« Deal with the “negative evidence:” why was the
claim denied and how should the VLJ consider it¢

« Ask for a specific disposition — “A minimum 40
percent rating should be granted (noft just “a
higher rating”)

« Argue for the grant and tell the Board how and
why they should do it
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Medical Opinion Evidence

@ 2010 Kevin S5pear  kevin@kevinspear.com

“I hate cats! | want a dog scan.”

“Qualified, Informed, and Responsive”

€K
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Medical Opinion Evidence

Medically qualified: e.g., physician specialtye adequate testing?
Cumulative or corroborative opinionse opportunity to observe?e

Factually informed: e.g., veteran’s history (pre-service, service,
and post-service medical and relevant non-medical history)?
occupational history?e substance abuse?¢

Responsive to the inquiry - strength of opinion and the why:

S’rrenP’rh: “was,” “could be,” "*may be;"” “could not be ruled out;”
“could possibly be related,” efc.

Whye “because I'm a doctor;” “the development of this disorder
IS consistent with what the veteran describes;” “the current state
of medical science supports this connection;” etc.
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Hearings



https://en.wikipedia.org/wiki/Jawad_Jabbar_Sadkhan_Al-Sahlani
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Pre-hearing conference

« Clarify the issues
« Obtain rulings on the admissibility of evidence
« Develop stipulations of fact

« Establish the length of argument that will be
permitted

» Take any other steps that will make the hearing itself
more efficient and productive

38 C.F.R. § 20.708
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Purpose of Board Hearings: 38 C.F.R. §
20.700(b)

« Purpose of a hearing is for the Board to “receive argument
and testimony relevant and material fo the appellate issue
or issues.” 38 C.F.R. §20.700(b).

* |sit necessary?
« “A hearing will not normally be scheduled solely for the
purpose of receiving argument by a representative.
Such argument may be submitted in the form of a
written brief.” [d.
* In the Legacy system, the VLJ holding the hearing was to be
the person deciding the case. In AMA, the VL] holding the
hearing is not necessarily the one to decide the case.



Nonadversarial Nature of Board Hearings:
38 C.F.R. § 20.700(c)

» Parties to the hearing will be permitted to ask questions,
including follow-up questions, of all withesses, but cross-
examination will not be permitted.

* Proceedings will not be limited by legal rules of evidence,
but reasonable bounds of relevancy and materiality will be
maintained.

« VLJ may set reasonable fime limits for argument and may
exclude documentary evidence, testimony, and/or
argument that is not relevant or material to the issue, or
issues, being considered or which is unduly repetitious.
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Law on Board Hearings

Under 38 C.F.R. § 3.103(d)(2), a VLJ has:
(1) A duty to fully explain the issues on appeal.

(2) A duty to suggest that a claimant submit
evidence on an issue material to substantiating
the claim.

Bryant v. Shinseki, 23 Vet. App. 488 (2010);
Procopio v. Shinseki 26 Vet. App. 76 (2012)
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EXPLANATION
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Hearings
* Practical: cell phones, microphones, rustling of
paper
* Brief your client — (what will happen, who's who)

» Rafing cases - include lay withesses (spouse,
child, friend, co-worker, etc.)

» Use leading questions

. Qpenings and closings: focus the VL] on the
disputed element - how do we grant the claime

€K



Hearings - reality for a VLJ

Even if the VLI IS the same, they are unlikely to remember the
hearing itself and will review the transcript as they would a brief.

The VLIJs are scheduled for between 6-12 hearings a day. For this
reason, they may try to move things along or appear disinterested.

Advantages: VLJ may ask questions directly, personalization of
the case.

« Hearings are helpful when lay testimony is absolutely crucial to the
case.

Disadvantages: Delays in scheduling and transcription,
unpredictability, potential fravel (and costs of travel for your
client), hearing testimony may be redundant to what written
testimony is in the record or contradict evidence, client may
share information not necessary or not helpful to the case, only

allotted one hour for the hearing.



Adjudicated and Pending
Appeals

Appeals Adjudicated and Pending (FY 2019 - FY 2023)

End of FY 2019 End of FY 2020 End of FY 2021 End of FY 2022 End of FY 2023

209,535 208,155
197,555

174,733

120,638

102,663 103,245
95,089

Decided Pending Appeals Decided Pending Appeals Decided Pending Appeals Decided Pending Appeals Decided Pending Appeals

M Legacy Appeals AMA Appeals

https://www.bva.va.gov/images/appeals/adjudicated-and-pending-large.jpg



THE END

QUESTIONS®
COMMENTS?

Contact Information:

Bradley W. Hennings
Attorney
Chisholm Chisholm & Kilpatrick
bhennings@cck-law.com
(401) 331-6300
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