
MILITARY ADMINISTRATIVE 
HEARINGS 

AKA “Welcome to the Jungle”



JASON WAREHAM

• Marine Corps Judge Advocate

• “Longest continuously serving Marine Corps defense counsel.” (Prove me wrong).

• Separated in 2021 as Lieutenant Colonel

• Currently Of Counsel at Allen Vellone Wolf Helfrich & Factor P.C., Denver CO

• Biggest Takeaway:

Federal Administrative Law = WORST GRADE IN LAW SCHOOL

The reluctant administrative practitioner.

2



WHAT IS THE ESSENCE OF MILITARY 
ADMINISTRATIVE HEARINGS?




Create videos with https://clipchamp.com/en/video-editor - free online video editor, video compressor, video converter.





FEDERAL ADMINISTRATIVE AUTHORITY
It all starts somewhere.
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JUDICIAL REVIEW OF AGENCY HEARINGS
ABA/P = Always be Advocating / Preserving.
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BASICS OF JUDICIAL REVIEW UNDER THE APA

• Right to Judicial Review (5 U.S.C. § 702)
• Allows judicial review of agency actions unless precluded by statute or committed to agency discretion.

• Scope of Review (5 U.S.C. § 706)
• Courts may set aside actions that are:

• Arbitrary, capricious, or an abuse of discretion.
• Contrary to constitutional rights or in excess of statutory authority.
• Procedurally deficient or unsupported by substantial evidence.

• Finality & Exhaustion of Remedies (5 U.S.C. §§ 704, 706)
• Only final agency actions are reviewable.
• Must exhaust administrative remedies before seeking judicial review.

The Military is in Denial
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THE MILITARY IS IN DENIAL??NJP and Boards: “This Commander’s Business”It’s APA Business



APA REBUTTAL

• Piersall v. Winter, 435 F.3d 319, 323 (D.C. Cir. 2006) (Separations 
process and boards of correction subject to APA review).

• Partington v. Houck, 723 F.3d 280, 290 (D.C. Cir. 2013) (identifying 
how the military can act in ways as agency versus military system).

• Meyer v. United States, 127 Fed. Cl. at 384-85 (even NJPs fit within 
the APA definition of agency action.

You can run but you can’t hide.
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CASE STUDY: BREZLER V. MILLS, 220 F. SUPP. 3D 303 (E.D.N.Y. 2016).

• Marine Corps Major Reservist and New York Firefighter

• Deployed to Afghanistan

• Critical publicly of certain Afghan partner officials and our role in supporting them.

• Sends an email warning of the return of a dastardly fellow to the Marine Corps AO from NY.

• Happens to contain the words SECRET//NOFORN.

• All hell breaks loose.

• Sent to a BOI where they deny any discovery relevant to UCI by the then Commandant.

• Separated.

• Takes it up on APA review to the Eastern District of New York.

Start at the very beginning, it’s a very good place to start.
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CASE STUDY: YEFSKY V. SECNAV, 1:20-CV-02759 (D.D.C.)

• Naval Officer at Naval Special Warfare

• Gallagher hits the media and NSW starts cleaning house.

• Prior minor misconduct previously closed out – suddenly at BOI.

• Defense attorney does a “paper defense” – separated.

• Notice issues.

• Summarized transcript – recording of hearing “lost.”

• Current DOJ positions:
• Only recording of the adjudicative hearing is not part of the “Whole Record.”

• Declarations stating recordings were used to create woefully inadequate summarized transcript.
• Needed litigation hold request to keep the recording (despite NARA requirements to keep).
• Must raise objections to statutory requirement of “Whole Record” in post-board filings or waived.
• Any issues not raised before the BOI are waived.

It gets weirder.
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CASE STUDY: CAPTAIN BRAD GEARY, USN (SEAL)
“It’s not about truth Brad, its about politics.”
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CASE STUDY: CAPTAIN BRAD GEARY, USN (SEAL)

• Denied BUMED investigation that found the medical care met the standard of care.

• Request for implicated Separation Authority and SECNAV recusal denied.
• “I feel I can be impartial.” 

• In an Email.

• Current sitting NSW Commander held a meeting last month with Captains and Admirals opining 
on CAPT Geary’s “failure to take accountability.”

• It has taken 2 ½ years to investigate – push to complete before the election.

• No PEDs testing in the autopsy.

• NCIS RETURNED THE BODY, LAPTOP, AND PHONE BEFORE ANY DECISION ON 
PROSECUTION WAS MADE
• Months later: Prosecutors – “There is no evidence of wrongdoing.”

“It’s not about truth Brad, its about politics.”
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CASE STUDY: CAPTAIN BRAD GEARY, USN (SEAL)
CAPT Geary Goes to Washington
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LESSONS LEARNED AND BEST PRACTICES

• Brezler:
• Simultaneous FOIA/PA Request of your Discovery Request

• Relevant withheld discovery was found post BOI and demonstrated prejudice.
• File simultaneous FOIA/PA action if no response in 20 days.

• Think out of the box for witnesses and evidence.
• E.g., Get General (Chief of White House Staff) Kelly to call out the Commandant.

• Yefsky:
• Preserve, Preserve, Preserve, Litigation Hold
• “Paper Boards” are for the Government 

• although ask me about Due Process and Hearsay
• Object to everything – DOJ’s Position: Despite regulation, must be raised at BOI or waived.

• Do it again in the Letter of Deficiency
• Demand the audio and a verbatim transcript. 

Don’t Say I Didn’t Warn You
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BEST LESSON: DISCOVERY PRACTICE

• Real Civil Discovery Request
• Definitions

• Include clear definitions (e.g., "document," "communication," "person") and instructions (e.g., format for 
production, manner of indexing) to avoid ambiguity in interpretation.

• Specify how electronically stored information (ESI) should be produced, especially regarding metadata.
• Easy definition: The term 'records' includes all recorded information, regardless of form or 

characteristics, created, received, and maintained by an organization, agency, or individual in 
connection with the transaction of business, as defined under 44 U.S.C. § 3301. This definition includes, 
but is not limited to, documents, correspondence, notes, emails, text messages, memoranda, reports, 
recordings, and any other data, whether in electronic or hard copy format, that are necessary for the 
accurate and complete documentation of activities and decisions.

• Demands for privilege or withholding logs.
• Litigation Hold – Every Time
• Contemporaneous FOIA / PA Request (Include a Litigation Hold as Well)

This is civil litigation.
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BEST LESSON: DISCOVERY PRACTICE

• Real Civil Discovery Request
• Make it look like things Art. III judges see:

This is civil litigation.
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BEST LESSON: DISCOVERY PRACTICE

• What’s the best improvement relevant to discovery in the military in the last 3 years?

This is civil litigation.
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BEST LESSON: DISCOVERY PRACTICE CHEAT CODE

• The Number One best tool for discovery request creation?

Work smarter not harder.
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BEST LESSON: DISCOVERY PRACTICE CHEAT CODE

• Demo Prompt:
• “Draft an exhaustive discovery request for a 1920.6D Navy Board of Inquiry (BOI), including 

definitions (with NARA's definition of records under 44 U.S.C. § 3301), a request for 
electronically stored information (ESI) from the M365 Government Cloud (emails, Teams, 
OneDrive, metadata), a privilege log request per FRCP 26(b)(5), a litigation hold request, 
sources of authority (SECNAVINST 1920.6D, U.S. Navy regulations), and specific instructions 
for native file formats, metadata retention, Bates-stamping, and supplemental discovery. 
Await administrative charges and fact summaries for tailored requests before production.”

Work smarter not harder.
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LESSONS LEARNED AND BEST PRACTICES

• Geary:
• Simultaneous fronts.
• Expect nothing of Congress

• But if you go:
• Have a “Champion Representative”
• Create a Joint Letter they can easily sign on.
• Craft an “Elevator Pitch” to deliver door-to-door to staffers as fast as possible
• Master the “Walk and Talk”
• Realize that everyone there is just trying to keep their jobs – make it a popularity contest.

• Don’t shotgun press: breath, aim and fire.
• STAY TUNED!!

Don’t Say I Didn’t Warn You
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#1 PROBLEM I SEE WHEN DEALING WITH ADMIN BOARDS
Bet you can’t guess.
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#1 PROBLEM I SEE WHEN DEALING WITH ADMIN BOARDS
Bet you can’t guess.
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INSTEAD, BE:
No Rules = Max Advocacy
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QUESTIONS:
Don’t Leave Me Hanging
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