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Introduction

• Decision

• Post-judgment motions in the appellate court

• Petition for review (very briefly)

• Resources

• Little time … lots of stuff

• Feel free to email me with questions: 
Michael.Hull@harriscountytx.gov

All PDF pages in the PowerPoint slides will open 
in your PDF viewer if you double-click on them

• Whose job is it anyway?

• Appealability

• Preservation (briefly)

• Perfecting the appeal

• Readying the appeal

• Drafting the brief

• Anders briefs

• Submission

1.  Little time and lots of stuff:

• Probably won’t get through all slides

• Trying to get through the Anders brief section

• But goal was to provide a checklist with citations

• Glad to provide a couple of sample briefs, notices of appeal or motions if 

requested

• But you can find these freely online in PDF at www.txcourts.gov 
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Whose job … ?
• If retained, probably you

• TDRPC 1.02(b): May limit scope of 
representation

• Trial counsel may be responsible regardless:

• Until appellate counsel appointed

• TDRPC 1.15(d)

• In re J.O.A., 283 S.W.3d 336 (Tex. 2016)

• Ex parte Axel, 757 S.W.2d 369, 374 
(Tex. Crim. App. 1988)

• AAL (or Dual-Role) for Child may appeal

• TDRPC 1.02(a):  Generally, 
must abide by client’s 
decisions re objectives, 
whether to settle or appeal, 
etc.

• What if you cannot find 
your client?  

• Two quick examples

• If it were me …

• Frivolous grounds?  Anders

• See below

TDRPC 1.15(d):  

• Upon termination of representation, a lawyer shall take steps to the extent 

reasonably practicable to protect a client’s interests, such as giving 

reasonable notice to the client, allowing time for employment of other counsel, 

surrendering papers and property to which the client is entitled and refunding 

any advance payments of fee that has not been earned. 

In re J.O.A., 283 S.W.3d 336 (Tex. 2008)

• Ineffective assistance of counsel claim; legal and factual insufficiency

• No timely appellate points (within 15 days)—neither strategic nor a concession 

to any lack of perceived merit 

• Trial counsel filed notice of appeal with motion to w/d

• Trial court appointed appellate counsel after 15-day deadline; trial counsel still 

appointed as deadline passed

• “Trial counsel’s failure to follow through with his representation until relieved of 

that duty was tantamount to abandoning his client at a critical stage of the 

proceeding: (p.343)

• Counsel was “seriously deficient” for not filing points

• Part of the problem here may be resolved by better communication between trial 

court and counsel. Often in these cases, there is a transition from trial to 

appellate counsel after rendition. Because of the accelerated appellate timetable 



and the critical fifteen-day deadline for the statement of points, and because trial and 

appellate counsel are often different people, there can be misunderstandings as to which 

attorney is responsible for filing a motion for new trial, a statement of points on appeal, 

and a notice of appeal. (p.343)

• Given the accelerated timetable, the burden should logically fall on trial counsel, and in 

this case necessarily so because Timothy's appellate counsel was not appointed until 

after the fifteen-day period had run. See, e.g., In re H.R., 87 S.W.3d 691, 703 (Tex.App.-

San Antonio 2002, no pet.) (concluding that practical effect of accelerated appellate 

timetable is to burden trial counsel with responsibility of preserving client's appellate 

rights). As one court of appeals has noted, the fifteen-day deadline is a trap for the 

unwary. In re R.J.S., 219 S.W.3d 623, 627 (Tex.App.-Dallas 2007, pet. denied). That court 

of appeals has further suggested that trial courts should alert parents to the requirements 

of section 263.405 at the end of the final order terminating parental rights. Id. We agree 

and suggest further that the best way to avoid ineffective assistance of counsel claims in 

the future is for the trial courts to take a proactive approach, assuring that indigent parents 

do not inadvertently waive their appellate rights under the Family Code. Because of the 

accelerated nature of these cases, trial courts must act expeditiously when appointing new 

counsel for the appeal. (p.344)

• Justice Willett, concurring in J.O.A.:  Courts must:

• Be more proactive in the post-judgment process

• Specifically remind trial counsel that while the trial may have ended, their duties 

have not

• Referring these types of cases to appropriate disciplinary authorities

Ex parte Axel, 757 S.W.2d 369, 374 (Tex. Crim. App. 1988):

• “[T]rial counsel, retained or appointed, has the duty, obligation, and responsibility to 

consult with and fully to advise his client concerning meaning and effect of the judgment 

rendered by the court, his right to appeal from that judgment, and the necessity of giving 

notice of appeal and taking other steps to pursue an appeal, as well as expressing his 

professional judgment as to possible grounds for appeal and their merit, and delineating 

advantages and disadvantages of appeal.” 

Examples:

• Green case (oral argument)

• Refusal to file
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Appealability

• Generally, can’t appeal 
interlocutory orders

• But see CPRC § 51.014

• Mandamus

• Sometimes, but not 
discussing

• May appeal from final judgment

• Lehmann v. Har-Con Corp., 
39 S.W.3d 191 (Tex. 2001)

• Lehmann:

• Judgment is final “if it disposes of all 
pending parties and claims in the 
record, except as necessary to carry 
out the decree”

• Presumed that order is final after trial 
on the merits

• If in doubt, file it

• TRAP 27.1: Premature not/app 
effective after event that begins 
notice of appeal period
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Perfecting the Appeal

• JURISDICTIONAL!!!  TRAP 25.1(b)

• Only jurisdictional requisite

• CPS appeal = Accelerated

• TEX. FAM. CODE § 263.405(a)

• TRAP 26.1(b):  Notice of appeal 
“must be filed within 20 days after 
the judgment or order is signed

• TRAP 26.1(a) does not apply in 
CPS cases: Notice of appeal 
deadline not extended by post-
judgment filings

• File notice of appeal with trial court.  
TRAP 25.1(a)

• Mistakenly filing with court of 
appeals treated as filed in trial 
court on same day

• TRAP 26.3: Extensions of time to file 
notice of appeal:

• Within 15 days after deadline
• File notice of appeal in trial court
• File motion to extend in court of 

appeals compliant with TRAP 
10.5(b)

0.  TRAP 25.1(b):

• Notice of appeal invokes appellate court’s jurisdiction

• “Any party’s failure to take any other step required by these rules, including 

the failure of another party to perfect an appeal under (c), does not deprive 

the appellate court of jurisdiction but is ground only for the appellate court to 

act appropriately including dismissing the appeal.”  
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Perfecting the Appeal

• Who appeals?  TRAP 25.1(c):

• Party who wants to alter the 
judgment or other appealable 
order

• No more relief than given by trial 
court without notice of appeal

• Service.  TRAP 25.1(e):

• All parties (incl. child’s ad litem)

• Court reporter(s) if reporter’s 
record needed

• Trial court clerk’s responsibility to 
forward notice to court of appeals.  
TRAP 25.1(f)

• May amend notice any time before 
appellant’s brief filed; after that, only 
with leave.  TRAP 25.1(g)

• Again, if in doubt, file notice of 
appeal; premature appeals treated 
as timely filed.  TRAP 27.1(a)

• More accelerated appeal rules, 
below
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Perfecting the Appeal

• Contents of notice.  TRAP 25.1(d)
1. Court, number and style
2. Date of order/judgment appealed 

from
3. State party wants to appeal
4. Court(s) to which appeal taken
5. Name(s) of party filing notice
6. Whether appeal accelerated and 

whether from parental termination or 
CPS case

• Substance over form!!!  In re J.M., 396 
S.W.3d 528, 531 (Tex. 2013)

1. In re J.M., 396 S.W.3d 528, 531 (Tex. 2013):

“In sum, Rule of Appellate Procedure 25.1 provides that an appeal is perfected and the 
appellate court's jurisdiction is invoked when a written notice of appeal is filed with 
the trial court clerk. TEX.R.APP. P. 25.1. We have held that a party complies with Rule 
25.1 by making a bona fide attempt to invoke appellate jurisdiction. ”

Doc:  Add signature block and certificate of service
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Preservation, Briefly

• Generally, if not preserved pre-
judgment, it’s lost

• TEX. R. APP. P. 33.1(a):
1.On record
2.Timely
3.A Request, Motion or Objection
4.Specificity . . . unless apparent from 

context
5.Compliant with rules or statutes
6.Get Ruling
7.Objection to refusal to rule

• Exceptions:

• Personal or subject matter 
jurisdiction

• TRCP 324:

• Motion for new trial not req’d
to preserve error—usually

• MNT needed for:

• Jury misconduct

• Newly discovered evidence

• Incurable jury argument

Pretrial and trial preservations:

• Many courses and papers on preservation

• Too late by the time you’re readying the brief

• Paraphrasing Donald Rumsfeld, “You go to appeal with the record you have, 

not with the record you want.”  
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Preservation, Briefly

Motion for New Trial

• MNT necessary following a jury 
trial:

• To complain of factual 
insufficiency or against the 
overwhelming weight of 
evidence.  TRCP 324(b)

• If you ask for relief in MNT, 
you’re only entitled to a 
new trial (rather than a 
rendition)

• Motion for JNOV
• Motion to modify judgment:  Swiss Army 

knife of post-judgment motions
• Preservation of legally insufficient evidence 

or matter of law issues in jury trial:
• Motion for directed verdict
• Objection to submission of jury question
• Motion for JNOV
• MNT

Other Post-Judgment Motions

0.  Factual sufficiency:  Remand point

5.  Legal sufficiency:  Rendition point (because it’s a legal question)
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Preservation, Briefly
• No forms necessary:

• Intro: Tell court 
what you want

• Relevant facts
• Tell court why you 

deserve it 
(authorities)

• Conclude: Tell 
court what you 
want

• Courts should look to 
substance over form 
when considering 
motion

• TRCP 329b:

• File post-judgment motions within 30 days

• Overruled by law 75 days after judgment signed

• Plenary power:

• 30 days after judgment

• 30 days after timely-filed post-judgment motions denied

• Time to appeal runs anew from time judgment modified or 
reformed

• But you don’t want to hope for modification—file that notice 
of appeal!  You can always dismiss your appeal if you get 
the post-judgment relief requested

• Post-judgment motions and FF/CL do not extend time to file 
notice of appeal in CPS cases!!! TRAP 28.1(b)

• Original notice of appeal will cover any subsequent changes 
to judgment by trial court.  TRAP 27.3

Black’s Law Dictionary:

• Plenary:  “Full, complete, entire”

• Plenary power:  “Power that is broadly construed; esp., a court’s power to 

dispose of any matter properly before it”
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Preservation, Briefly
Findings of Fact & Conclusions of Law

• Generally, see TRCP 296-299a

• But see TRCP 306:

• “In a suit for termination of the 
parent-child relationship filed by 
a governmental entity for 
managing conservatorship, the 
judgment must state the 
specific grounds for termination 
or for appointment of the 
managing conservator.”  

• Generally needed only after bench 
trial

• If FF/CL omitted without objection, 
court of appeals presumes trial court 
made finding or conclusion in 
support of judgment

• E.g., defense

• If needed, must follow scheme in 
TRCP 296-299a or risk waiving

*** Not something you typically have to worry about in CPS appeals!
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Readying the Appeal

Docketing Statement • Contents:

• Names, contact info.

• Dates of judgment, orders, 
notice of appeal, record 
requests, post-judg. motions

• Nature of case

• Priority/accelerated?

• Indigence info.

• Mediation info.

• Etc.

• TRAP32.1:  Upon filing notice of 
appeal, must “promptly” file 
docketing statement

• May supplement or amend.  
TRAP 32.3

• Not jurisdictional.  TRAP 32.4

• Forms:

• www.texascourts.gov, then 
“Forms,” and then your court

Lots more information on your court page.

Probably won’t take more than an hour to complete if you have access to trial court 

docket
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Readying the Appeal

Clerk’s Record:  TRAP 34.5

• Request any time before clerk 
prepares record

• Cannot be refused if untimely

• Must be specific; generalities and 
‘all papers’ will be ignored

• Any party may supplement

• Rules also deal with inaccuracies, 
lost or destroyed documents, 
originals not easily copied, etc.

• Record must include:

• Pleadings (first and live)

• Court’s docket sheet

• Charge/verdict or FF/CL

• Judgment or order being appealed

• Requests for FF/CL, post-judgment motions, 
rulings thereon

• Notice of appeal

• Request for clerk’s and reporter’s records

• Bill of costs

• Other misc. stuff: E.g., status, adversary, permanency 
orders, etc.

• 0.   Record on appeal includes the clerk’s record and the reporter’s record, if 

necessary

• 5.   Appeal will be dismissed without clerk’s record
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Readying the Appeal

Reporter’s Record:  TRAP 34.6 • Important process for requests for partial 
records:

• Must include list of points or issues 
she will raise

• Limited to those points/issues

• Others may designate add’l items

• Presumption that partial record is 
complete record for points/issues

• Jury trials:  May want to omit opening, 
closing, voir dire, etc.

• No reason to omit in bench trials, IMO

• Statutory hearings usually unnecessary

• Stenographic or electronic recording

• Designate all or part of proceedings and 
exhibits

• At or time for perfecting appeal (notice of 
appeal deadline), must request in writing:

• Portions of proceedings to include

• Exhibits to include

• File request with trial court clerk (and 
give copy to reporter)

• May still request if untimely

• Also provisions in TRAP 34.6(e) for inaccurate, missing, destroyed record

• Orders from statutory hearing are usually rendered moot by final judgment, so 

usually no need for testimony from the statutory hearings

• Good to explicitly exclude as some court reporters will prepare them 

automatically
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Readying the Appeal
• Deadlines for filing records in 

the courts of appeals if 
accelerated:

• Due 10 days after notice 
of appeal filed.  TRAP 
35.1(b)

• Court may extend up to 
30 days in total.  TRAP 
28.4(b)(2)

• Trial and appellate court 
responsible for ensuring 
record filed if appellant takes 
care of her responsibilities.  
TRAP 35.3(c); 37.3(a)(1)

• TRAP 35.3(a): Clerk’s duty to ensure clerk’s 
record timely filed if:

• Notice of appeal filed and

• If payment made, arrange or indigent
• TRAP 35.3(b):  Reporter’s duty to ensure 

reporter’s record timely filed if:
• Notice of appeal filed
• Appellant requests record and

• If payment made, arranged or indigent
• TRAP 37.3(b) & (c): If appellant fails to satisfy 

TRAP 35.3 …
• Counsel accesses record through “Attorney 

Portal” on appellate court’s website

Your duty:

• File notice of appeal

• Request record (clerk will do so automatically if not specific request made) 

and

• Make payment, make arrangements to pay with clerk or reporter or if 

Appellant is indigent (point out order or something showing indigence)

TRAP 37.3(b) & (c):

(b)  Clerk’s Record:  If appellant fails to pay fees, make arrangements to pay fee or 

is not indigent, appeal can be dismissed after “reasonable opportunity to cure”

(c)  Reporter’s Record:  If reporter’s record not requested, or no payment, payment 

arrangements or IFP, “after giving reasonable opportunity to cure,” court can decide 

issues not needing reporter’s record. 

Without reporter’s record, court assumes that record has sufficient facts to 

support trial court’s findings
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Drafting the Brief
Timelines; Filing • All briefs and motions filed with 

appellate clerk (or willing justice).  
TRAP 9.2(a)

• Must file electronic briefs in civil 
cases.  TRAP 9.2(c)(1) (some 
exceptions noted in rule)

• See generally TRAP 9 if filing 
paper copies

• Must serve all parties.  TRAP 9.5

• Appellant’s brief due 20 days after the 
last-filed of clerk’s or reporter’s record.  
TRAP 38.6(a)

• Appellee’s brief due 20 days after 
Appellant’s brief filed (or was due if 
Appellant failed to file brief).  TRAP 
38.6(b)

• If desire, reply brief due 20 days after 
Appellee files brief.  TRAP 38.6(c)

• May move to extend time to file.  TRAP 
38.6(d)
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Drafting the Brief
Technical Requirements: TRAP 9 • Typeface, minimum: TRAP 9.4(e) 

• 14-point text
• 12-point footnotes

• Max. length of briefs: TRAP 9.4(i)(2)(B),(C)
• Principal briefs:  15,000 words or 50 

pages
• Reply briefs:  7,500 words or 25 pages
• Aggregate for all briefing:  27,000 

words or 90 pages
• Some parts of brief not included in word or 

page count.  TRAP 9.4(i)(1)
You need a PDF editing program!

• Electronic Sigs okay. TRAP 9.1(c)
• Paper or page:  8.5 x 11.  TRAP 

9.4(b)
• One-inch margins.  TRAP 9.4(c)
• Text=double-spaced.  TRAP 9.4(d)

• Footnotes, block quotes, lists, and 
issues or points of error may be 
single spaced.  TRAP 9.4(d)

• Appendix:  If electronic, should be 
attached to brief and must contain 
bookmarks to documents.  TRAP 
9.4(h)

Lots more information on your court page.

Parts of brief not included in word count:

• Caption

• Identity of parties and counsel

• Statement regarding oral argument

• Table of contents

• Index of authorities

• Statement of the case

• Statement of issues presented

• Statement of jurisdiction (Tex. S. Ct. only)

• Statement of procedural history (never used—it’s all in statement of the case)

• Signature 

• Proof of service

• Certification (???)

• Certificate of compliance

• Appendix

Items that count in word count:

• Statement of Facts

• Summary of the Argument



• Argument (and Stnd. Of Rev.)

• Prayer
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Drafting the Brief
Technical Requirements: TRAP 9 Try to use “Mother” and “Father” or 

other descriptive family name; too many 
first names is confusing

Use alias for parents even without 
court order

For children, I usually use a name that 
begins with the same letter as child’s 
real first name

Difficult when parent has several 
children with the same first initial

 Include a legend of pseudonyms (see 
below)

• Use of aliases or pseudonyms in 
parental termination cases.  TRAP 9.8

• In all documents submitted to court, 
including appendix items

• Minor must be identified by alias

• Court may order parents identified 
by aliases

• All documents filed must be 
redacted in same way

• Docketing statement excepted
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1

• Cover Page:  (TRAP 9.4(g))

• Case style and number

• Title of filed document

• Name of party filing document

• Signature block:  Name, mailing 
address, telephone, fax, email 
and State Bar number for lead 
counsel

• Oral argument requested (or not)
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1

• (a) Identity of Parties 
and Counsel

• List of all parties to 
judgment or order 
appealed from

• Names and 
addresses of all trial 
and appellate 
counsel

I forgot the children’s ad litem in this—oops.  

This is how court checks for recusal/disqualification
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1

• (b) Table of Contents

• Reference to page number of each 
section

• T/C “must indicate the subject 
matter of each issue or point, or 
group of issues or points”

• In other words, put your 
descriptive headings in the T/C

• Detail is a good thing in 
headings in the brief and in the 
T/C
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Drafting the Brief
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1

• (c) Index/Table of 
Authorities

• Must be 
alphabetical

• Pages of brief on 
which authorities 
cited

• Tip:  Sort by type 
of authority

**Separate section for secondary sources
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1

• (d) Statement of the Case

• Nature of the case

• Course of proceedings

• Trial court’s disposition

• Include record references

• Seldom exceed half-page

• No factual discussion

• Narrative or bullet-point?

--Never done one in a half-page

--Narrative usually 1 to 2 pages

--Bullet-point is almost always one page
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1

• (e) Statement Regarding Oral Argument
• Why argument should or should no be granted

• Why decisional process would be aided, if 
requested

• Also reference to request on cover page

• Arguments in favor of oral argument?
• Novel legal issue

• Conflicts among appellate courts
• Novel factual situation (why distinguishable 

from precedent)

• Desire oral arguments for certification
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1

• (f) Issue(s) Presented

• List of all issues or points presented

• Issues vs. points?

• Issues cover every subsidiary question that is fairly 
included

• Maybe separate subsidiary issue to draw 
attention to it?

• Tips:

• Use issues to explain/advocate (within reason)

• More issues/points does not usually increase your 
chances of success

 NOTE: Parts of the brief to this point are not counted in 
the word or page limits!!!  TRAP 9.4(i)(1)

--Number of issues/points:

• Don’t want to waive issues that can get you rendition or remand

• But you can minimize good issues/points in a mass of not good issues/points

• Plus you take valuable space away from good points that you may otherwise 

develop deeper, more compelling arguments

• The fact that you’re raising bad issues/points could lead to a justice thinking 

you’re not too confident about your better issues—otherwise why would you 

bring up meritless issues/points?
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1

• (g) Statement of Facts

• Concise

• No argument!

• Must be supported by record 
references

• In civil cases, appellant’s 
statement of facts accepted as 
accurate/true unless appellee 
contests
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Drafting the Brief
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1

• (h) Summary of the 
Argument
• “Succinct, clear and 

accurate statement of 
the arguments”

• Must not simply repeat 
issues or points

• Read first by some 
justices

• Usually one or two 
pages—but that’s your 
choice
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1
• (i) Argument

• Clear and concise argument for 
contentions made

• Citations to authority and record
• Standard(s) of review

• At top of Argument section, or
• In each issue or point

Remember introduction (opposing party 
argues …, your client contends …) and 
conclusion

Use headings (online reading easier with 
headings)
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Drafting the Brief
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Drafting the Brief
Appellant’s Brief: Stnds. of Review Clear and convincing Burden of Proof

• Legal sufficiency (rendition point):

• Appellee’s BOP:  Legally insufficient 
evidence

• Appellant’s BOP:  As a matter of law

• Factual sufficiency (remand point):
• Appellee’s BOP:  Factually 

insufficient evidence

• Appellant’s BOP:  Against the great 
or overwhelming weight of the 
evidence

• See In re C.H., 89 S.W.3d 17, 25-28 (Tex. 
2002); In re J.F.C., 96 S.W.3d 256, 265-66 
(Tex. 2002)

• Evidence: Abuse of discretion.  See In 
re J.P.B., 180 S.W.3d 570, 575 (Tex. 
2005)

• Discretionary Rulings: Abuse of 
discretion.  See e.g., Joe v. Two Thirty 
Nine Joint Venture, 145 S.W.3d 150, 
161 (Tex. 2004)

• Legal Issues: De novo.  See In re D.S., 
602 S.W.3d 504, 514 (Tex. 2020)

• Ineffective Assistance: Mixed; 
deference on facts and de novo legal.  
See In re M.P.A., 364 S.W.3d 277, 290 
(Tex. 2012)

--Discretionary rulings:

• Motions to continue

• Motions to amend

• Striking intervention

• Denial of jury trial

Legal Issues:

• Statutory construction

• Summary judgment

• No evidence/matter of law

• Jurisdiction
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1

• (j) Prayer and Signature

• Clearly state nature of relief 
sought

• May use alternative requests for 
relief

• Standard signature block

--Many justices have expressed frustration at party’s failure to specifically say what 

they want the court to do—in the brief and at argument.  Say it or you might not get 

it.  
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1

• Certificate of Compliance (TRAP 
9.4(i)(3):

• Needed if done on computer

• May rely on word count generated 
by word processor

• Include footnotes

• Exclude Cover Page through and 
including Statement of Issues

• Signature block (abbreviated)
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Drafting the Brief
Appellant’s Brief:  TRAP 38.1

• (k) Appendix

• Necessary contents:

• Judgment or other appealable order

• Jury charge and verdict or FF/CL

• Text of any rule, regulation, ordinance, statute, etc., on 
which argument based

• Any other document central to argument (e.g., 
contract)

• Optional contents:

• Any other relevant document (case, statute, pleadings, 
excerpts, etc.)

• Cannot use to avoid page limits

• If electronic, attach to brief; bookmark if more than one item.  
TRAP 9.4(h)

--Don’t use stuff outside the record unless

• It’s something that can be added to the record; or

• It’s something court can take judicial notice of
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Drafting the Brief
Appellee’s Brief:  TRAP 38.2 • Adoption by reference.  TRAP 9.7

• “Any party may join in or adopt by 
reference all or any part of a brief, 
petition, response, motion, or other 
document filed in an appellate 
court by another party in the same 
case.”

• Reply briefs permitted, but court may 
decide before filed.  TRAP 38.3

• Briefing rules construed liberally, but 
court may require amendment or re-
briefing.  TRAP 38.9

• Same as appellant’s brief, 
except:

• List of parties and counsel 
unless incorrect

• Statements of the case, of the 
issues or of the facts unless 
dissatisfied with appellant’s

• Appendix unless adding 
something additional



www.harriscountyattorney.org

Drafting the Brief—Advocacy Tips
• Justices do not always read briefs 

seriatim:

• Use introductions and conclusions

• Use descriptive headings

• Use persuasive headings

• Stay within the record

• Pretty much all factual statements 
should be followed by a record citation

• Do not copy other briefs/opinions 
verbatim

• Much easier to follow if organized

• Write clear, direct sentences

• Use the active voice as much as 
possible

• Do not denigrate opposing counsel, 
trial counsel or court

• Do not ignore precedent; better to 
try to distinguish than avoid

• Arguments without record cites and 
authority can result in waiver
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Frivolous Appeals
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Frivolous Appeals
• TRAP 45:  If court determines that 

appeal is frivolous, “it may … award 
each prevailing party just damages”

• But see In re P.M., 520 S.W.3d 24, 27-
28 (Tex. 2016):

• Right to counsel under TFC §§
107.013 & 107.016 continues 
through petition for review

• Trial counsel may only withdraw for 
good cause

• No valid grounds for appeal is not 
good cause to withdraw

• Counsel must file Anders brief, 
instead

• Anders guidelines, checklist and forms 
on courts of appeals sites (under 
“Practice Before the Court”)

• Counsel must:
• Thoroughly review record and law
• File brief detailing review and 

explaining why appeal frivolous
• Move to withdraw
• Provide brief and motion to client
• Inform parent she can respond pro 

se
• Assist client acquiring record and 

answer any questions

--Just because the chance of prevailing is small does not mean an appeal is 

frivolous

--Doing the work required by Anders should probably take as much time as doing 

brief on the merits



www.harriscountyattorney.org

Submission
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Submission:  TRAP 39
• Submission:  “The state or quality of an 

impending decision’s being under 
active consideration by a court, usually 
occurring after a hearing or after 
completion  of the filing of all briefs.”  
BLACK’S LAW DICTIONARY (11th ed.)

• May be with or without oral argument.  
TRAP 39.1

• Oral argument waived if not requested 
on front of brief, but court may still 
order.  TRAP 39.7

• Notice of submission from clerk at least 
21 days prior.  TRAP 39.8

Mike’s oral argument views:
Nothing to fear—Texas appellate 

courts are gentle
Be prepared!
Create opening, outline of 

arguments (including important 
factual or legal references), and 
closing (including specific relief 
requested)

Do not read from outline or brief
When a justice speaks, you zip it
Answer questions as asked.  It 

was asked for a reason!

Sometimes courts ask bad/tough questions

--Know record well enough to give answer, or tell court that it’s wrong on the facts

--Know top cases well enough to explain why they apply or don’t apply

--If you can’t answer a question, you can ask the court for leave to address the 

issue in a post-submission brief
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Decision
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Decision

TEX. R. JUD. ADMIN. 6.2:

• In an appeal of a suit for termination of the parent-child relationship or a 
[SAPCR] filed by a governmental entity for managing conservatorship, 
appellate courts should, so far as reasonably possible, ensure that the appeal 
is brought to final disposition …”

• Courts of Appeals:  Within 180 days of filing of notice of appeal

• Supreme Court:  Within 180 days of filing of petition for review

• These appeals fast—be aware!
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Motion(s) for Rehearing and/or
En Banc Reconsideration



www.harriscountyattorney.org

Post-Judgment Motions:  TRAP 49
• Motion for Rehearing (TRAP 

49.1 - .4)

• Due within 15 days

• May request extension

• Limit of 4,500 words or 15 
pages (TRAP 9.4(i)(2)(D))

• No response necessary 
unless court requests

• May file additional motion 
within 15 days only if court 
alters judgment or opinion

• Motion for En Banc Reconsideration (TRAP 
49.5 - .6)

• May file as separate motion with or 
without motion for rehearing

• Same deadlines and word limits as 
motion for rehearing

• Must address en banc standards in 
TRAP 41.2(c)

• May file add’l motion within 15 days 
only if court alters judgment or opinion

• Because accelerated, court may deny right 
to file or shorten time to file these motions

• Not necessary for Supreme Court review

TRAP 49.11:  You can’t file a post-judgment motion if you’ve already filed a petition 

for review, unless court of appeals alters opinion or judgment after petition for filed.  

But other parties may file post-judgment motion if they have not filed petitions for 

review and you have
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Petition for Review (Very Briefly)
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Petition for Review

• Means to get Tex. Sup. Ct. review
• TRAPs 53-65
• Petition for Review:

• Due 45 days from judgment or last ruling on 
motions in court of appeals

• 4,500 words/15 pages (TRAP 9.4(i)(2)(D))
• Not a full brief—it is a sales job

• Include all issues/points to preserve
• You can brief some issues and reserve briefing 

on others until full briefing requested by Court
• Full briefing requested if granted or sometimes 

before …

• If indigent, right to 
petition for review.  In 
re P.M., 520 S.W.3d 
24, 27 (Tex. 2016)

• Includes Anders
briefs.  Id.

• TRAP 55:  
Requirements for 
briefing on the merits
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Resources
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Resources

• McDonald & Carlson, Texas Civil Practice (2d ed.) (Vol. 6 devoted 
exclusively to Texas civil appeals)

• Most thorough treatment

• O’Connor’s Texas Civil Appeals (new edition yearly)

• Handy; treatment is broad but not as deep as McDonald/Carlson

• Texas Jurisprudence

• Basic, but a good place to start

• www.txcourts.gov

• Opinions, briefs, rules, etc. for each Texas appellate court
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Conclusion

• TRAPs are easy to follow

• Getting an appeal ready and briefed 
is not difficult …

• … but it is time consuming

• Other than notice of appeal, 
mistakes are not fatal

• Set aside the necessary time and be 
organized

• Don’t worry!  Follow these 
guidelines, and …


