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* Whose job is it anyway? * Decision

* Appealability
* Preservation (briefly)

* Post-judgment motions in the appellate court
* Petition for review (very briefly)
* Resources

* Perfecting the appeal

* Readying the appeal * Little time ... lots of stuff
* Drafting the brief * Feel free to email me with questions:

* Anders briefs

Michael.Hull@harriscountytx.gov
+»* All PDF pages in the PowerPoint slides will open

* Submission in your PDF viewer if you double-click on them

www.harriscountyattorney.org

1.

Little time and lots of stuff:

Probably won'’t get through all slides
Trying to get through the Anders brief section

But goal was to provide a checklist with citations

Glad to provide a couple of sample briefs, notices of appeal or motions if
requested

But you can find these freely online in PDF at www.txcourts.gov



OFFICE OF THE
HARRIS COUNTY ATTORNEY

CHRISTIAN D. MENEFEE

I
L
< !ﬁ

Whose Job is it Anyway?

www.harriscountyattorney.org



OFFICE OF THE
HARRIS COUNTY ATTORNEY

Whose job . ? CHRISTIAN D. MENEFEE m

« If retained, probably you + TDRPC 1.02(a): Generally,
TDRPC 1.02(b): May limit scope of must abide by client's

decisions re objectives,

representation whether to settle or appeal,

* Trial counsel may be responsible regardless: etc.
* Until appellate counsel appointed * What if you cannot find
« TDRPC 1.15(d) your client?
* Inre J.O.A., 283 S.W.3d 336 (Tex. 2016) * Two quick examples
* Ex parte Axel, 757 S.W.2d 369, 374 * Ifit were me ...
(Tex. Crim. App. 1988) * Frivolous grounds? Anders
* AAL (or Dual-Role) for Child may appeal e See below

www.harriscountyattorney.org

TDRPC 1.15(d):

Upon termination of representation, a lawyer shall take steps to the extent
reasonably practicable to protect a client’s interests, such as giving
reasonable notice to the client, allowing time for employment of other counsel,
surrendering papers and property to which the client is entitled and refunding
any advance payments of fee that has not been earned.

Inre J.O.A., 283 S.W.3d 336 (Tex. 2008)

Ineffective assistance of counsel claim; legal and factual insufficiency

No timely appellate points (within 15 days)—neither strategic nor a concession
to any lack of perceived merit

Trial counsel filed notice of appeal with motion to w/d

Trial court appointed appellate counsel after 15-day deadline; trial counsel still
appointed as deadline passed

“Trial counsel’s failure to follow through with his representation until relieved of
that duty was tantamount to abandoning his client at a critical stage of the
proceeding: (p.343)

Counsel was “seriously deficient” for not filing points

Part of the problem here may be resolved by better communication between trial
court and counsel. Often in these cases, there is a transition from trial to
appellate counsel after rendition. Because of the accelerated appellate timetable



and the critical fifteen-day deadline for the statement of points, and because trial and
appellate counsel are often different people, there can be misunderstandings as to which
attorney is responsible for filing a motion for new trial, a statement of points on appeal,
and a notice of appeal. (p.343)

Given the accelerated timetable, the burden should logically fall on trial counsel, and in
this case necessarily so because Timothy's appellate counsel was not appointed until
after the fifteen-day period had run. See, e.g., Inre H.R., 87 S.W.3d 691, 703 (Tex.App.-
San Antonio 2002, no pet.) (concluding that practical effect of accelerated appellate
timetable is to burden trial counsel with responsibility of preserving client's appellate
rights). As one court of appeals has noted, the fifteen-day deadline is a trap for the
unwary. Inre R.J.S., 219 S.W.3d 623, 627 (Tex.App.-Dallas 2007, pet. denied). That court
of appeals has further suggested that trial courts should alert parents to the requirements
of section 263.405 at the end of the final order terminating parental rights. /d. We agree
and suggest further that the best way to avoid ineffective assistance of counsel claims in
the future is for the trial courts to take a proactive approach, assuring that indigent parents
do not inadvertently waive their appellate rights under the Family Code. Because of the
accelerated nature of these cases, trial courts must act expeditiously when appointing new
counsel for the appeal. (p.344)

Justice Willett, concurring in J.O.A.: Courts must:
* Be more proactive in the post-judgment process
» Specifically remind trial counsel that while the trial may have ended, their duties
have not
* Referring these types of cases to appropriate disciplinary authorities

Ex parte Axel, 757 S.W.2d 369, 374 (Tex. Crim. App. 1988):

“[T]rial counsel, retained or appointed, has the duty, obligation, and responsibility to
consult with and fully to advise his client concerning meaning and effect of the judgment
rendered by the court, his right to appeal from that judgment, and the necessity of giving
notice of appeal and taking other steps to pursue an appeal, as well as expressing his
professional judgment as to possible grounds for appeal and their merit, and delineating
advantages and disadvantages of appeal.”

Examples:

Green case (oral argument)
Refusal to file
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* Generally, can’t appeal * Lehmann:
interlocutory orders * Judgment is final “if it disposes of all
* But see CPRC § 51.014 pending parties and claims in the
record, except as necessary to carry
* Mandamus out the decree”
* Sometimes, but not * Presumed that order is final after trial
discussing on the merits
* May appeal from final judgment * Ifin doubt, file it
* Lehmann v. Har-Con Corp., * TRAP 27.1: Premature not/app
39 S.W.3d 191 (Tex. 2001) effective after event that begins

notice of appeal period

www.harriscountyattorney.org
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* JURISDICTIONAL!" TRAP 25.1(b) * File notice of appeal with trial court.

* Only jurisdictional requisite TRAP 25.1(a)
Yl d * Mistakenly filing with court of
* CPS appeal = Accelerated appeals treated as filed in trial

* TEX. FAM. CODE § 263.405(a) court on same day
. * TRAP 26.3: Extensions of time to file
* TRAP 26.1(b): Notice of appeal : .
“must be filed within 20 days after notice of appeal:

the judgment or order is signed * Within 15 days after deadline

* TRAP 26.1(a) does not apply in * File notice of appeal in trial court
CPS cases: Notice of appeal * File motion to extend in court of
deadline not extended by post- appeals compliant with TRAP
Jjudgment filings 10.5(b)

www.harriscountyattorney.org

0. TRAP 25.1(b):

. Notice of appeal invokes appellate court’s jurisdiction

. “Any party’s failure to take any other step required by these rules, including
the failure of another party to perfect an appeal under (c), does not deprive
the appellate court of jurisdiction but is ground only for the appellate court to
act appropriately including dismissing the appeal.”
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* Who appeals? TRAP 25.1(c): * Trial court clerk’s responsibility to
« Party who wants to alter the forward notice to court of appeals.

judgment or other appealable TRAP 25.1(f)

order * May amend notice any time before
appellant’s brief filed; after that, only
with leave. TRAP 25.1(g)

* Again, if in doubt, file notice of
appeal; premature appeals treated

* No more relief than given by trial
court without notice of appeal

* Service. TRAP 25.1(e):

* All parties (incl. child’s ad litem) as timely filed. TRAP 27.1(a)
* Court reporter(s) if reporter’s * More accelerated appeal rules,
record needed below

www.harriscountyattorney.org



Perfecting the Appeal

* Contents of notice. TRAP 25.1(d)
Court, number and style

Date of order/judgment appealed
from

State party wants to appeal
Court(s) to which appeal taken
Name(s) of party filing notice

Whether appeal accelerated and
whether from parental termination or
CPS case

* Substance over form!!! In re J.M., 396
S.W.3d 528, 531 (Tex. 2013)

OOk w M=

www.harriscountyattorney.org

1. Inre J.M., 396 S.W.3d 528, 531 (Tex. 2013):

“In sum, Rule of Appellate Procedure 25.1 provides that an appeal is perfected and the
appellate court's jurisdiction is invoked when a written notice of appeal is filed with
the trial court clerk. TEX.R.APP. P. 25.1. We have held that a party complies with Rule
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NOTICE: THIS DOCUMENT CONTAINS SENSITIVE DATA
CAUSE NO. 3023.04556)

IN THE INTEREST OF N THE DISTRICT COURT

§
]
PUGSLEY ADDAMS & §
WEDNESDAY ADDAMS § HARRIS COUNTY, TEXAS
]
]
CHILDREN § 31k JUDICIAL DISTRICT (JUV)
NOTICE OF APFEAL OF MORTICLA ADDAMS
1 Mortcia Addums, Revpondeot berein, desires 1o sppeal from e disirict
comt's decree and fimal pudgment of Sepmember 13, 202) wermmmating Addams parestal
gl 1o Pagibey aad Wedoesdsy Addums This appeal oy schude sy cvders cx ruligs
sendered by the diswict cout prioe 1o or subsequent ko s rendition and signing of the
September 13, 2023 fimal padgument
2 Morticia Addums appesis fo eiher the First ox Fourternth Court of Appeabs.

} Thisis an sceelesmied sppeal TEX R APE P 21(s) This is  cmse

TECR AP P 284
4 This soeice of appeal s samely sisce it was filed with rwesry (20) duys of the
date . which the district cout sigond the crder being sppealed, TEX R A P. 26 100).
TEX R APP P 28.1(b). the fimal podgmenst decroeing fhe irminséion of Addsm parestal
rights sipned on September 13, 2021
3 Mortcia Adbums is exnmg Srom paying fees cn sppesl Addam wes fouad

et by the twial couet ane retaims that status cm appeal puruant to TEX. FAM COOE |

T ——T 11580 o
£ Gl 1 3023

25.1 by making a bona fide attempt to invoke appellate jurisdiction. ”

Doc: Add signature block and certificate of service
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. Qenerally, .if not preserved pre- * Exceptions:

judgment, it’s lost * Personal or subject matter
* Tex.R.App. P. 33.1(a): jurisdiction

1.0n record e TRCP 324-

2.Timely
3.A Request, Motion or Objection
4 Specificity . . . unless apparent from

* Motion for new trial not req'd
to preserve error—usually

context * MNT needed for:
5.Compliant with rules or statutes * Jury misconduct
6.Get Ruling * Newly discovered evidence
7 .Objection to refusal to rule « Incurable jury argument

www.harriscountyattorney.org

Pretrial and trial preservations:
. Many courses and papers on preservation
. Too late by the time you’re readying the brief

. Paraphrasing Donald Rumsfeld, “You go to appeal with the record you have,
not with the record you want.”



Preservation, Briefly

Motion for New Trial

* MNT necessary following a jury
trial:

* To complain of factual
insufficiency or against the
overwhelming weight of
evidence. TRCP 324(b)

* If you ask for relief in MNT,
you’re only entitled to a
new trial (rather than a
rendition)

www.harriscountyattorney.org

0. Factual sufficiency: Remand point
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Other Post-Judgment Motions

* Motion for JNOV

* Motion to modify judgment: Swiss Army
knife of post-judgment motions

* Preservation of legally insufficient evidence

or matter of law issues in jury trial:
* Motion for directed verdict
* Objection to submission of jury question
* Motion for JNOV
* MNT

5. Legal sufficiency: Rendition point (because it's a legal question)
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* No forms necessary: * TRCP 329b:

* |ntro: Tell court * File post-judgment motions within 30 days
what you want * Overruled by law 75 days after judgment signed
* Relevant facts * Plenary power:
* Tell court why you * 30 days after judgment
deserve it ¢ 30 days after timely-filed post-judgment motions denied
(authorities) * Time to appeal runs anew from time judgment modified or
* Conclude: Tell reformed
court what you * But you don’t want to hope for modification—file that notice
want of appeal! You can always dismiss your appeal if you get
the post-judgment relief requested
[ ]
Cot;thS should IofOk to * Post-judgment motions and FF/CL do not extend time to file
substance over form notice of appeal in CPS cases!!! TRAP 28.1(b)
when considering « Original notice of L will b t ch
motion riginal notice of appeal will cover any subsequent changes
to judgment by trial court. TRAP 27.3

www.harriscountyattorney.org

Black’s Law Dictionary:

. Plenary: “Full, complete, entire”

. Plenary power: “Power that is broadly construed; esp., a court’s power to
dispose of any matter properly before it”
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Findings of Fact & Conclusions of Law

* Generally, see TRCP 296-299a * Generally needed only after bench
* But see TRCP 306: trial
e “In a suit for termination of the * If FF/CL omitted without objection,

parent-child relationship filed by ~ court of appeals presumes trial court
a governmental entity for made finding or conclusion in

managing conservatorship, the support of judgment
judgment must state the * E.g., defense
specific grounds for termination o |f needed, must follow scheme in

or for appointment of the TRCP 296-299a or risk waiving
managing conservator.

www.harriscountyattorney.org

*** Not something you typically have to worry about in CPS appeals!
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Readying the Appeal
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Readying the Appeal

Docketing Statement

* TRAP32.1: Upon filing notice of
appeal, must “promptly” file
docketing statement

* May supplement or amend.
TRAP 32.3

* Not jurisdictional. TRAP 32.4
* Forms:

* www.texascourts.gov, then
“Forms,” and then your court

www.harriscountyattorney.org

Lots more information on your court page.
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* Contents:

Names, contact info.

Dates of judgment, orders,
notice of appeal, record
requests, post-judg. motions

Nature of case
Priority/accelerated?
Indigence info.
Mediation info.

Etc.

Probably won’t take more than an hour to complete if you have access to trial court

docket
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Clerk’s Record: TRAP 34.5

*  Record must include: * Request any time before clerk
* Pleadings (first and live) prepares record
* Court’s docket sheet . C . .
«  Chargelverdict or FF/CL annot be refused if untimely
* Judgment or order being appealed * Must be specific; generalities and
* Requests for FF/CL, post-judgment motions, ‘all papers’ will be ignored

rulings thereon

* Notice of appeal * Any party may supplement
* Request for clerk’s and reporter’s records * Rules also deal with inaccuracies,
*  Bill of costs lost or destroyed documents,
é)rtgleerrsfnel?g. stuff: E.g., status, adversary, permanency orlglnals not easny COpIed, etc.

www.harriscountyattorney.org

. 0. Record on appeal includes the clerk’s record and the reporter’s record, if
necessary

. 5. Appeal will be dismissed without clerk’s record



Readying the Appeal
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WARRSS COUN ner
CHRISTIAN D. MENEFEE

May 23, 2002

Honorstie Maryn Burpess
Harns County Dustrsct Clerk
201 Carclane Suute 420
Houston, Texss 77002

ATTN: Post Judgment
Re  Desgastion of lwms Comprisimp the Clerk s Record in the Appeal i Harris

County v. Joshna Mireler, Conse No 201961633 m the | 1th Dustract Comt
of Hamia County. Cont of Appeals Case No. 14 7CV

Deas Mo Burgess

¥ writing s lethe 10 request Shat you prepare & Clesk s Record in the appeal of
e shoveseforenced case  The comtents of e Clark's Record sbould meclude e
followinyg ibems from the Court's Sle

No Dewcription Date Filed | Image N
! PlamnufT Harms County s Ongmnal Petiton and 1302016 689
Req, for Disclomee |
13 Costin  Mavies' Onpmal Pribos = 3262020 91626993
Intervention amd Wnnen Ducovery Kequerts

3 Defndent  Jobua  Mucles'  Onpmal | 319200 | 51509688

| 91957545

s Plamnff Hum Cousty, Tesm's Onoml 5162020 | 52196313
Asswer 1 Colossal County Mumal Isurance
Compaay s Petsbios o nterveatson

[3 Plastf Hams Cousty, Tesas's Oupsal 5210020 | 92286309
Asswes 10 Istervenoe Cristm Mireies s Petmon
= L rstion

KREEE

Plamnff Hem County, Texm's Ovmml | 9232000  |[92236184

Coustes Clan

Colomsal County Mutal Insrance Company's | 124202 | 100562299
Thard Amended Petitios m laterestios |

Harrss Comnty's Plea 10 101323071

Plenfex Sub Do Exhibt D

Pleates Sub Doc._ Exhibut F

Pieatuu Sub Doc Exhubut G 101222086
Imtervencs Colomal Couory Motual lnsurnce 101430752
Company's Resposae 1o Hams Cousty's Plea

o the Jundxcon | |
Tmtervenor Cristrn Mueles s Response 10 Harm 101552029
Couty's Ples o the Jumdscnon

Defendant Countes Plaunifl  Joshus  Jacob 101350398
Makes's Jomdes ® ®
PlastufTC ounter Defendant Hamn  County '+

Piea 10 the Jurndicton

Harms Cousty's Bench BriefObjections in | 4252020 | 101589768
Reply o Responses to Harms Cousty's Plea o

e Junduction. | |

Hams Cousty's Reply to Al Paner' | 4253022 | 101581994
Responses o i Plea 10 the Jorindction (and

appeoded exbubits aod documents, hated

elow)

HC Reply Sub Doc- Affdevit of Nacole Allen 101381993
HC Reply Sab Doc._ Extabet H [ 101581997
HC Reply Sob Doc:_ Exhibe | 101381999
HC Reply Sob Dos: Exkutus | 101582001
HC Reply Sabs Doc Hasem Cousty s Raply 101583004

(Nowce of Filmg of Dash Cam Videos with
Court)

countyattorney.org
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T, istervesor Colomial County Munual Insursace | 4252022 | 101381823
Compasy’s Obyecison to Harrs Couty's Reply
o the Ples © the Jurmdiction

I lstervesor Crooten Mareles s Fust Sopplemental | 4262022 | 101632169

Rewome to Hama Cousty's Plea w0 e
Fansacnon

101667553
101999948

=84

Aspeal s
Thes Request for Preparstion of » Clerk's ‘“\‘0"
Record

A Cesufied Bill of Comtn

Please forward the siems hted sbove -mn.-on(nnkmaw-
Fourteeeth Court of Appeaks under comse 2o 14-2.

1f sy ackditional seuss are sequested for imchaaca by any othes party, please do st
iclude the requested ftems in this Clerk's Record, instesd, put those tem i 3 First
Sopplementall Clerk's Record 54 charge that party fox the expemses incured mmless
Appeliant Harms oty exprrsaly st @ wiiting b0 the requesied sopplesest

 Thank you for yoms mustce s st l!minfllvmw-vi
713-274-3138. You may abso
wmﬁri_hwlﬁp*ﬁ“nwmu‘wl\l 7506,

Very waly yours
MICHAEL R BULL

1019 Congress, 158 Floce
Houston. Trn- 002

13) 38 (elephoss)
713) 7135 I!Il‘br-_b

ATTORNEY FOR
HARRIS COUNTY, TEXAS
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Asgust 30, 207

Honorsble Mantys Burpess
Harms County Dustnct Cleek:
201 Carclise, Suste 420
Houston, Texan 77002

ATTN: Civill Post Judgment
Re: Request for Expediind Sopplemestal Clerk's Record s the Appeal i Harris
County v. Jorhua Mireles, Cane No. 201961633 in the 11® Dystract Count of
Haerus Comnty, Court of Appeals No 14.22.00367.CV
Dear Ms. Burpess

| s e sing st you prepare a0 expedied Fo s-g.h—ncu.l—a
i the sboverelemraced cave m(mmnwrnsw_u

Please formad dhe 1temms lried abone. 1 the form of # First Supplesmental Clerk's
Riscord, w the Fourternth Coun of Appesls wdes cause 80. 14-22.00367.CV

If mry adimonal stems are sequested for inchuson by amy other purty, plesse do 8t
mclode the requesied sems i s Clerk s Record. matead put (hose ilesm m 8 sepmate
sopplemental clerk's record and charge that party for the expemses incurred. wmes
Appellant Harms Cousty expresdy ssveats m writng 1o the requesied.

Thask yoo for your amistance in this matier. f you bave say questons or peed
r = 713274 3138 You may alo
reqoest musistance Gom e sppelisie paralegal Mrs. Sally Almeodares. af M8 354 7506

countyattorney.org
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Reporter’s Record: TRAP 34.6
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Stenographic or electronic recording

Designate all or part of proceedings and
exhibits

At or time for perfecting appeal (notice of
appeal deadline), must request in writing:

* Portions of proceedings to include
* Exhibits to include

File request with trial court clerk (and
give copy to reporter)

May still request if untimely

OFFICE OF THE
HARRIS COUNTY ATTORNEY

CHRISTIAN D. MENEFEE \}\

Important process for requests for partial
records:

* Must include list of points or issues
she will raise

* Limited to those points/issues
* Others may designate add’l items

* Presumption that partial record is
complete record for points/issues

Jury trials: May want to omit opening,
closing, voir dire, etc.

No reason to omit in bench trials, IMO
Statutory hearings usually unnecessary

. Also provisions in TRAP 34.6(e) for inaccurate, missing, destroyed record

. Orders from statutory hearing are usually rendered moot by final judgment, so
usually no need for testimony from the statutory hearings
. Good to explicitly exclude as some court reporters will prepare them

automatically



Readying the Appeal
J. Harei County Attornes

Jusmury 14,2015

Jodk Masers  Vig Hond Delirery
Officaal Count Reporter

33308 Dusrict Comt

201 Carolene. Rocen 1434

Houston, Texas 77

Re  Raquest Repoeter's Record i e Appeal e Harrs
County . Gerald Knapp & Narciso Aurieies, Cunse No. 201130003 in Ge
333ed Dustrsct Court of Hams County. Court of Appeals Came No 0113
ooas2-cV

Deae Ma. Maserx

Harrs Comty, Texas (the “County ) s appraleng the fiasd radgment and assccwied
uhwwﬁld-ﬁlc-hﬁ 333ed Dostract Court Plewse pote that e sppeal has
ees asssgred o the Fiaw Cout of Appeals snder Cause No. 01.13.00052.CV. As sowed
sbove, the style of the appesl should be Harris Cownty v Geraid Enapp & Narctzo
rioies

Firwse file. and cenify & copy of the seporier's vecord contumng all
irstencery o6 Al of the witheraes A3 i acn danag G il betures e radpe
e iy, sad i i, Spocicaly, s ichuds e owing i e sk of
P—-—————

?
{
!

As we discussed earber, theve ot least 1o ofber oral bearings beld m s cane. oo
1,201 - 1,301

- 3, the other

[
fhese bearngs smply 1o mak e powst that the reporier s record. you e compring will
commist of the bearing ox trial ca Decemsber 5. 2014

g 135 Plose + Hoashon, T 77080+ P 71

i - Fae TESTI

OFFICE OF THE [ *
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mcm-nauuuuzu.uum.m.mwuu

mmennonally
you Ms. Masera, of the cmision o fhat these portioms may be prepared by you and
schoded in the record before e First Coun of Aggeats

We bave discussed the ssue of paymest for the repores s record oves the phooe |
requested that you prepare nd file asd record. sfer whack you send an wvoce 1o me o
e ackdvmes bolow. | will e secquest 38 send & chack 1 you for paymeat | noted that
Iiigatoe expesses hive sbwady been budgeted for thes cave and while the wheels of
Comety machanery move show o8 times, you will be pasd by Hartis Cousty. | mdersiood
fhat thus assmrance was satisfactory #0 you. [f these svanpements ae oot satisfactory

Finally. the Comery has filed e post rodpment xotions m tes case
Thask you for your assistance i this matier. 1f v have amy questions or oeed

Clarification i Ohis matter, please fred free 1o call sytume of 7117
Foquest ssvistance Som ery colleague, Ms Suan Scisccs, st 7132

Very euly youn.

OF COUNSEL MICHAEL R HULL
VINCE RYAN Semor Asuistant County Ancesey
State Bar No. 24003733
Cousty Anceney 1019 Congress, 158 Floor
Harris County, Texas Housion, Texm 77002
(717) 2745138 (relephone)
(715) 75558468 (facsamil)
0 (e cml)
ATTORNEY F

Ok
HARRIS COUNTY, TEXAS

1918 Comgress £35 Pl + lshon, TH 7000 + Pl TIST3S + P THTI-0008

countyattorney.org
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Deadlines for filing records in * TRAP 35.3(a): Clerk’s duty to ensure clerk’s
the courts of appeals if record timely filed if:
accelerated: * Notice of appeal filed and
* Due 10 days after notice * If payment made, arrange or indigent
g;.elﬂpt))?al fled. TRAP * TRAP 35.3(b): Reporter’s duty to ensure

reporter’s record timely filed if:

* Court may extend up to . ; :
30 days in total. TRAP Notice of appeal filed
28.4(b)(2) * Appellant requests record and
* Trial and appellate court * If payment made, arranged or indigent
responsible for ensuring * TRAP 37.3(b) & (c): If appellant fails to satisfy
record filed if appellant takes TRAP 35.3 ...
care of her responsibilities. e Counsel accesses record throuah “
X gh “Attorney
TRAP 35.3(c); 37.3(a)(1) Portal” on appellate court’s website
Your duty:
. File notice of appeal
. Request record (clerk will do so automatically if not specific request made)
and

. Make payment, make arrangements to pay with clerk or reporter or if
Appellant is indigent (point out order or something showing indigence)

TRAP 37.3(b) & (c):
(b) Clerk’s Record: If appellant fails to pay fees, make arrangements to pay fee or
is not indigent, appeal can be dismissed after “reasonable opportunity to cure”
(c) Reporter’'s Record: If reporter’s record not requested, or no payment, payment
arrangements or IFP, “after giving reasonable opportunity to cure,” court can decide
issues not needing reporter’s record.

Without reporter’s record, court assumes that record has sufficient facts to
support trial court’s findings
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Timelines; Filing * Al briefs and motions filed with
Appellant’s brief due 20 days after the appellate clerk (or willing justice).
last-filed of clerk’s or reporter’s record. TRAP 9.2(a)

TRAP 38.6(a) , e
Appellee’s brief due 20 days after * Must file electronic briefs in civil
Appellant’s brief filed (or was due if cases. TRAP 9-2@)(1) (some
Appellant failed to file brief). TRAP exceptions noted in rule)

38.6(b) . .

If desire, reply brief due 20 days after See generally TRAP 9 if filing

Appellee files brief. TRAP 38.6(c) paper copies

g/l8a36/(rg)ove to extend time to file. TRAP ¢ Must serve all parties. TRAP 9.5

www.harriscountyattorney.org
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HARRIS COUI\?TF\EACEnggg‘E
Drafting the Brief CHRISTIAN D. MENEFEE |
Technical Requirements: TRAP 9 ¢ Typeface, minimum: TRAP 9.4(e)

Electronic Sigs okay. TRAP 9.1(c) * T4-point text

Paper or page: 8.5x 11. TRAP * 12-point footnotes

9.4(b) * Max. length of briefs: TRAP 9.4(i)(2)(B),(C)

One-inch margins. TRAP 9.4(c) * Principal briefs: 15,000 words or 50

Text=double-spaced. TRAP 9.4(d) bages

* Footnotes, block quotes, lists, and * Reply briefs: 7,500 words or 25 pages
issues or points of error may be * Aggregate for all briefing: 27,000
single spaced. TRAP 9.4(d) words or 90 pages

Appendix: If electronic, should be * Some parts of brief not included in word or

attached to brief and must contain page count. TRAP 9.4(i)(1)

bookmarks to documents. TRAP

9.4(h) % You need a PDF editing program!

Lots more information on your court page.

Parts of brief not included in word count:

. Caption

. Identity of parties and counsel

. Statement regarding oral argument

. Table of contents

. Index of authorities

. Statement of the case

. Statement of issues presented

. Statement of jurisdiction (Tex. S. Ct. only)
. Statement of procedural history (never used—it’s all in statement of the case)
. Signature

. Proof of service

. Certification (??77?)

. Certificate of compliance

. Appendix

Items that count in word count:
. Statement of Facts
. Summary of the Argument



Argument (and Stnd. Of Rev.)
Prayer



Drafting the Brief

Technical Requirements: TRAP 9
* Use of aliases or pseudonyms in
parental termination cases. TRAP 9.8

* |n all documents submitted to court,
including appendix items

* Minor must be identified by alias

* Court may order parents identified
by aliases

* All documents filed must be
redacted in same way

* Docketing statement excepted

OFFICE OF THE *
HARRIS COUNTY ATTORNEY il
CHRISTIAN D. MENEFEE \\ ﬁ.

¢ Try to use “Mother” and “Father” or
other descriptive family name; too many
first names is confusing

+* Use alias for parents even without
court order

+¢* For children, | usually use a name that
begins with the same letter as child’s
real first name

+* Difficult when parent has several
children with the same first initial

+* Include a legend of pseudonyms (see
below)

www.harriscountyattorney.org



Drafting the Brief
Appellant’s Brief: TRAP 38.1
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NO.14-22.00384.CV

IN THE COURT OF APPEALS

* Cover Page: (TRAP 9.4(g)) i e

www.harriscountyattorney.org

IN THE INTEREST OF R.C., A CHILD

Case style and number

Appellant,

Title of filed document Ty

Inter enory Appellees

Appealed from the 3130 District Court

Name of party filing document L

BRIEF OF THE TEXAS DEPARTMENT OF

Signature block: Name, mailing it

MICHAEL R. HULL

address, telephone, fax, email — S o

CHRISTIAN D. MENEFEE 1019 Congress, 17th Floor
Harris County Aftorney I!_o-w_?. Texas 77002
and State Bar number for lead (19 74 5138ty
michaci bulls ca0 oty pet (¢ mail)
counsel — STTomETrOR TILLEE e
NOT lll'Ql'[ﬂ]"[B AND PROTECTIVE SERVICES

Oral argument requested (or not)




Drafting the Brief
Appellant’s Brief: TRAP 38.1

N

[—esitionsr —Appeitant

* (a) ldentity of Parties Ay~ |h

and Counsel

1019 Congress, 15t Floor
Houston, TX 77002

[T Respondent (1 ather)

(Nt Appeating)

OFFICE OF THE
HARRIS COUNTY ATTORNEY

CHRISTIAN D. MENEFEE \\

Cd)

JC (Noo-Appealmg Father of R.C_ a | James Mark C

| Tex Bas No. cO7R3ST2
| 300 Fazin St Ste. 20

* List of all parties to
judgment or order
appealed from

Protective Services (“TDFPS™)

(713) 2745318 (telephone)
(713) 4374700 (facsismile)
Tiffany Garsia@hamscountyts. gox
Prationer _ Counsel
Texas Department of Family and | Michacl R, Hull

Semsor Assistant County Amormey
State Bar No. 24003733

1019 Congress, 156 Floor
Houston, TX 77002

(713) 274-5138 (telephone)
(713) 437-4700 (facsismile)

M v

Trial Counsel

| Respondent - Appeliant (Mother)
AEM (Mother of RC_, 2 Child)

* Names and
addresses of all trial

‘Alexandsa B George
Tex Bar No M101801
441 Louisiana St See 1225
Heuston, TX 77002

|- Easpondent— Appeliont (M
AEM Mother of RC., 3 Chuld)

and appellate
counsel

Machael F. Craig

(713) 526.2226 (relepbone)
(713) 526-3787 (facsomie)
kel i vabioo com

Intervesars -
HK 20d DK (Foster Pareats)

7
(713) 526-0200 (ickcphone)

| __lInterveners - Appeliess
HK md DK (Foster Paents)

Trial Counsel

Berg Phusmes Jobnson & Ravel, LLP
| 3700 Buffalo Speeduway St.. Ste 1150
Heuston, TX 77008

(832) 615-2865 (facximile)
muchonder fber gplumme com

411 Fagmn St Ste 250
Howson, TX 77002

www.harriscountyattorney.org

| forgot the children’s ad litem in this—oops.

This is how court checks for recusal/disqualification
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Appellant’s Brief: TRAP 38.1 o o

Bazc

° (b) Table Of Contents mk.vrm'(»pums,.umm\m i
* Reference to page number of each SRS TR

S e Cti O n LEGEND OF ABREVIATIONS & PSEUDONYMS .

* T/C “must indicate the subject ——— W

matter of each issue or point, or smmETOrer '

. . ” A. The Department's Case Begins. 2

group of issues or points P —— ;

* In other words, put your VA ,

descriptive headings in the T/C e ‘

* Detail is a good thing in R e e e

headings in the brief and in the - ’

T/C

www.harriscountyattorney.org



Drafting the Brief

F. March 18, 2022 Mother's Obyection to Intervenons” Request to
Remove Case from the Jury Docket

G. March 71, 2002 Istervenon” Motios is Lmme. Contmunce of the
March 15, 2022 Premial Conference

Intervenors’ Motion in Limme
Connmaatson of the March 15 Premul Coaference
H. March 25, 2022 Mother's Motos for Recomsderation

L March 29, 2022: First Day of Trial, Demial of Mother's Motion to
Recomsider

1. March 30, 2022 Trial Contimes, Mother's Counse! Present

K. Masch 31, 2022 Final Day of Trial. lntervesons wy to Head Off
Appeal from Cout's Esrant Denial of Jury Trial

Stast of Day.
Intervenon’ Clossng

L. Fimal Decree of Termmation

SUMMARY OF THE ARGUMENT

ARGUMENT & AUTHORITIES

1 Standard of Review

11 Aspument

s extor wnce the lutervenors Sled » ey pury demand and pad the
pury fee, since Mother relied on the Inservenors jury demand, and since
Mother tumely obyecied 10 e dustract cout s femoval

First Pretnial Confevence and Itervenors’ Waiver of Jury Trial

Mother's First Obyection 1o Removing Case from the Jary Docket
Contimuation of the Pretrial Conference
Mofbes s Mobos fof Reconsderaion
First Dy of Trial, Desial of Mother's Motios 1o Recoasider
Trial Contimses. Mother's Coumsel Present

A A Jury Tral i Texas s 3 Right under the Texs Constitution.

B. The Right 103 Jury wnder the Texas Family Code

€ The Jary under the Texas Rules of Civil Procedare

D The Jury Demmand was Tunely and Reasouable

E TRCP 220 Mother Propesty Rebed on Iatervenoe” Jury Desund
and Preserved her Right 10 a Jury Trial

Mother's Trmely Objections
Mother Appeared at Trial

F. The Record Iachades no Evidence of Prejadice o the Paries or the
Court 28d o Evsdence of Jodscial Drsrupbos

G. The Court's Enmor was Harmfl because the Fachual Issues lnvolves
[l Fact

PRAYER
CERTIFICATE OF COMPLIANCE
CEXTIFICATE OF SERVICE

ATTACHMENTS TABLE OF CONTENTS.

Tab1
T2
Tab3
Tab4
Tabs:
Tab 6
Tab7

TS

Print out of Jury Request foe paid
Official Recespt for Jary Reqest Fee Pasd
Depastment's Motion in Limine

Department s (24) Motos ia Lunme

Mother's Motion i Lanme

Mother s Obyection to Removal from Jary Docket
Intervenors” Motios 1o Lumne

Intervenors” and A8 Litess for Child's Objection to Court
Appomted Appeliaic Afiorney for Mothes

countyattorney.org




Drafting the Brief
Appellant’s Brief: TRAP 38.1

* (c) Index/Table of
Authorities

* Must be
alphabetical

* Pages of brief on
which authorities
cited

* Tip: Sort by type
of authority

JABLE OF AUTHORITIES

CASES
Bank of Howston v. White.
737 5.W.24 387 (Tex. App —Houston [14h Dist ] 1987, orig. proceeding) 36

Coleman v. Sadier.

608 5 W 24 44 (Tex Civ. App —Amanilio 1980. no wrar) L

EE v Tex Dep'tof Fam. & Prot, Sarvs
5985 W.34 389, 397 (Tex. App —Austa 2020, no pet) 4248

G v. Tex. Dup't of Fam. & Prot Servs
No. 03-14-00580-CV, 2015 WL 658466
(Tex. App—Austi Feb. 11, 2015, 5o pet ) 20,42, 48

Gam. Motors Corp. v. Gayle.
9515 W.24469 (Tex. 1997) (cxig. procreding) ]

Groan v WE Grace My Co
422 S W24 723 (Tex. 1968) l
Halsell v Dehoyos

£10 S W.24 371 (Tex 1991) 9, 4047

Hawers v. State Bar of Tex
860 SW 24903 (Tex. App —Dalias 1993, writ dism'd) »

Hardy v. Port Cty Ford Truck Sales, Inc
€93 S W.24 578 (Tex. App —Houston (14th Dist | 1985, writ sefdnre) 45

Inre ALMF

93 S W3 271 (Tex. 2019) 19.40
nradV

113 $W .34 355 (Tex. 2003). 20

**Separate section for secondary sources

OFFICE OF THE
HARRIS COUNTY ATTORNEY

CHRISTIAN D. MENEFEE

BULIS
RAmP 3L
RCv P 26
RCv P 216)

xi
i, 16
i

x|

www.harriscountyattorney.org
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Appellant’s Brief: TRAP 38.1

STATEMENT OF THE CASE STATEMENT OF THE

* (d) Statement of the Case T A e Pt g e N T S

temmination or comservatoniip of  child, R.C. ("Ryas "), on Oclober 6, 2000, CR6
Neme of the Judge:  Judge John Phallips
75 The Department s live pleading was its First Amended Petition. filed on Jamiary

* Nature of the case M | TS "
gy oo e e oY
the pareatal nghts of J L.C and RCJ ., Colin’s pasents,

* Course of proceedings T T e e

November 9, 2020, the court signed 3 Iemporary maGaping conscrvasnlip
Parties in the Court  The Appellant was JL.C _ the child's mothes RC ). the
of Appeais:

following an adversary beasing. €314/ On March 21, 2021, the cout signed 38 Chuld s B, dad B0t appeal the adverse judgment
The Appeliec was the Texas Department of Famiy and

* Trial court’s disposition et e b e 11 P

The court signed an ordes retaning fhe st o s docket and extending the Disirict of Courtof  Fisst Distract of Texas, at Houston, Texas
Appeais

On October 6, 2020, the cout signed an emespeacy order awading the

statutory dismissal date on October 14, 2021 JCRSuppd This order set the new

* Include record references = =i Nowf s st e . e 0

The lntervenors o “Fouter Pwents™ filed Sew Ongimal Petition = Crtanton In the Buerest of CMJ, No. 01-13-00885-CV, 573

* Seldom exceed half-page oy P
- Intervention oa November 9, 2021 CR479434 The Foster Pareshs sought 2019, pet. filed)

appoustment a3 musapng conservators of Ryan. and aliermatively possessory Dispenition by Court  The Fust Court of Appeals affiomed the tral cowt's

of Appealy: judgment in part and reversed i @ pan. The coun of

° N f t | d' H conservatordup CR4S! ﬁ‘m :;:--:nn clevated or m::
O aC ua ISCUSSIOn On November 18, 2021, the Foster Parests filed a jury demand. | CRSugp3 u-wmum:ﬁb‘:ﬁ‘u
" « the prodica

4 The demand, signed by anomey Mike Schneider, the Foster Parents’ counacl, femumtion pound wder Trx Fau Cooe §
161.001(b)(1)(M), but reversed and remanded the best

* Narrative or bullet-point? D o e

- -

www.harriscountyattorney.org

--Never done one in a half-page
--Narrative usually 1 to 2 pages
--Bullet-point is almost always one page
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Appellant’s Brief: TRAP 38.1 .
* (e) Statement Regarding Oral Argument B
* Why argument should or should no be granted e ————"
* Why decisional process would be aided, if e e
requested T

* Also reference to request on cover page
* Arguments in favor of oral argument?

* Novel legal issue

* Conflicts among appellate courts

* Novel factual situation (why distinguishable
from precedent)

* Desire oral arguments for certification

www.harriscountyattorney.org
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Appellant’s Brief: TRAP 38.1 R
Jisue Ope: The district court's removal of the case from the jury docket was
* (f) Issue(s) Presented e o ey i ey i i i . e
Mother reled on the kuervenors jury demand and smce Mothes nmely obgected 1o
¢ List of all issues or points presented e i o' e

* Issues vs. points?

* Issues cover every subsidiary question that is fairly
included

* Maybe separate subsidiary issue to draw
attention to it?

¢ Tips:
¢ Use issues to explain/advocate (within reason)

* More issues/points does not usually increase your
chances of success

+* NOTE: Parts of the brief to this point are not counted in
the word or page limits!!! TRAP 9.4(i)(1)

www.harriscountyattorney.org

--Number of issues/points:

. Don’t want to waive issues that can get you rendition or remand

. But you can minimize good issues/points in a mass of not good issues/points

. Plus you take valuable space away from good points that you may otherwise
develop deeper, more compelling arguments

. The fact that you’re raising bad issues/points could lead to a justice thinking
you’re not too confident about your better issues—otherwise why would you
bring up meritless issues/points?
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Appellant’s Brief: TRAP 38.1 |

SIATEMENT OF FACTS
This appesl involves one child, RC (Ryaa)

* (g) Statement of Facts s e i e

Alexandns George. Mother appealed the final judpment  Ryan's father & J.C

* Concise S

HK and DK ("Foster Parents” or “Intervenors™) were Ryan's foster pasents

and Intervenon in tis case. The Foster Parents” counsel was Mike Schoeider and

* No argument! s

Because the Department s oaly tssue on appeal was the densal of 3 jury trial

* Must be supported by record o s i e oty A ot

isme only

references © o D o g

This case began with the Department's filing of its Original Petition secking

* In civil cases, appellant’s i SR i

§. The Department s live pleading was its First Amended Petition, iled oa Jamsary

statement of facts accepted as A

of Ryan, CR97, permanent managing conservatorship of Ryan, CR99-00, and

accurate/true unless appellee s e o 108

On October 6, 2020, the court signed an emergency ordes awarding the

contests A S

www.harriscountyattorney.org



Drafting the Brief

November 9, 2020, the count wigned 3 lemporay mamapag comservalondp
following an adversary bearing. CR3]-4]

The court sigaed an order setaining the sust on its docket and exiending te
stanstory dismissal dae om October 14, 2021 JCRSuppd. This order set the pew
dusmmissal date for April 9, 2022 2CRSuppd

B.  The Foster Parents Intervene

The lnfervenors or “Fosier Parcsts”™ filed their Ongmal Petition i
Intervention on November 9, 2021 CR¢79.45¢ The Foster Parents sought

a5 mmaping of Ryan, and possessory
conservasorsdup CR4S)
€. November 18,2021: Timely-Filed Jury Demand and Jury Fee Paid
On November 18, 2021, the Foster Parents filed a jury demand. [ CRSipp’
4 The demand, signed by alormey Mike Schaeides, Ge Foster Pasents” counsel
stated that the Fostes Pasents “by and through their atiorneys Mike Schoeider and
Thao Tran request a jury triad and pay the jury fee.” | CRSigp3-d
Incladed in the cowt’s elecironic docketing sysiem. DEEDS. are the recempts

showing proof of payment of e jury foe on November 18, 20211 Dec No

! Thes documents are nof inchoded m the clerk's recond  The =
requesting the clerk 1o file o supplemental clerk s record that will schade these seceipts
The Departzent 1 alvo siackeng the fwo recespt documents 10 the spprndes to G boel
0 requests the Coumt 10 take fadkcaal aotice of s docuswsts

3

OFFICE OF THE [,
HARRIS COUNTY ATTORNEY (||

CHRISTIAN D. MENEFEE |\

59295292 (Nov. 18, 2021). These pecords show that Intervenors paid the required
$40 fee oa Novemiber 18, 2021 Jd

D.  March 11, 2022: Notice of Jury Trial Filed and Served

Notice of Jury Triak: On March 11, 2022, the Department filed 2 “Notice of
Jury Trial * SCRSupps7. This notice states, “Please take notice that the tnal on the
merits by jury in the above referenced camse of action will be conducted on the
March 29, 2022 31 9:00 am. @ the 313th Judscial Dustrict Court of Harmis Cousity
SCRSupps?

The ceruficate of service for the Notice of hury Trial icluded both counsel
for the Foster Pavents, the child's 3d lem, Child Advocates and counsel for Fatber
SCRSupps7. The record does not mchude amy sont of writien objection 10 the
Department s Notice of Jury Tnal

First Amended Petition in Intervention: Ako on March 11, 2022, the
Foster Parents filed heir Fisst Amended Petition in lnfervention. SCRSuppt-77.
The Foster Parents 34ded claims 10 terminate the Parents rights 1o Ryan and for

1-74

adoption. 3CR

This Court st presume Giat the Wil cout took judicial motice
foory ‘

Bred TR No
CV, 2012 WL 1043640 st *3 (Tex ~Houston, [146: Dust ] Max. 27, 2012, no pet)
(Comnt of Appeals “muay peesseme that the tal cout tock such udecsal notice of the record
it amy reqoess ey has done s " (citing.
cases).

arriscount

tyattorney.org




Drafting the Brief

Appellant’s Brief: TRAP 38.1

* (h) Summary of the
Argument

“Succinct, clear and
accurate statement of
the arguments”

Must not simply repeat
issues or points

Read first by some
justices

* Usually one or two
pages—but that’s your
choice

SUMMARY OF THE ARGUMENT

The dstrict count found that Mother s pareatal nights should be termmared
under TFC §§ 161.001(b)X(1 D). (E). and (0) and tat the Intervenors in B Case.
the Foster Pareats, would share jomt sunaging comservatorsup of Ryan. The court
made this finding afier 3 beach tial Howeves, the case should have been med 103
jury. The cou’s sefssal to empanel 3 jury was an sbuse of discretion, and it was
harmful errof requinng reversal and resmand for 2 new mal before 3 jury

The Intervenors filed 2 jury demand and pasd the jury fee on November 18,
2021, about four and 2 half months before the trial seming on March 29, 2022 The
evdence cleaily shows ®at the paries rebied on fhis denund i their tial
preparation. The parties all fled motions ia limsse. Requirements for 3 jury were
discussed at 3 prewial conference on March 15, 2022 A notice of ary trial was sea
out in earty March 2022 10 all the parties, and none raised an objection. The court
(through st coordumator) admutted that the case had been set on the yury docket before
the March 15 bearing. but the coust smphedly decided fhat the Intervenors waiver of
their night to.2 jury tral on March 15 effiecied 2 waiver of the other parties” rights 1o
2 ory trial That was eror under Tex. K Civ. P. 220 28 parties who did not fle 2
demand may rely on 3 demand filed by mother party

Mother challenged the denial with fwo timely and writien documents, 2

e March |8 20 2 motion March 25

OFFICE OF THE *
HARRIS COUNTY ATTORNEY

CHRISTIAN D. MENEFEE %‘» ﬁ

demed the relsef sought m both documents. Morrover. Mother anended the seart of
the yary tal. but ber counsel was present Gwoughout Therefore. Mother dd not
‘waive ber constifutional and statutory rght 10 3 jury tnal

Parties opposed 1o the jury irial can show that the desial of 3 jury trial s

=
o that the jury wial disruget the jary's docket o its fumctioning. There is no recond
evidence that would support any of the required findings. Instead, Intervenors
amnounced 1o the tral court at  subsequent pretrial beaning oa March 21 that they
were prepared 1o iy the case before the bench o1  jury. As noted, the parties had
prepared all along for a jory tial. The cout had scheduled a jury trial. The court’s
reftmal to provade 3 yury wial following the Intervenon waiver was an abuse of
discrenion undey clearly established Law

Moreover, the exvor was harmfl  The issurs i@ this case inchded pareneal
termination and conservasorshsp. both jury issues under the Family Code. § 105,002
Both mclude 2 best inberest elemen that ts 2 fact mienave mquiry  Became Gere
were gesmune issues of material fact for the factfinder 10 sort rough, the court’s
sefaal 1o provide Motber 3 jury and it eieventh bour removal of the cxse fiom the
Jary docket was hamaful ervor that requares reversal of the trual count's fimi decire

and remand for 2 new trial before 3 jury.

www.harriscountyattorney.org




Drafting the Brief

Appellant’s Brief: TRAP 38.1
* (i) Argument
* Clear and concise argument for

contentions made

* C(Citations to authority and record

* Standard(s) of review

* At top of Argument section, or
* In each issue or point

¢ Remember introduction (opposing party
argues ..., your client contends ...) and

conclusion

+¢ Use headings (online reading easier with

headings)

OFFICE OF THE
HARRIS COUNTY ATTORNEY

CHRISTIAN D. MENEFEE

ARGUMENT & AUTHORITIES
The dastrict court termunated the Pasents” parental nights to Ryan following 3
bench ral. Mother appeaied Motber complamed that the distnict coust erred when
1t demsed ber nght 1 2 jury il and she complamed that the court s factual findings.

were ot supported by legally of factually sufficient evdence
The Department agrees with Mother that she had 3 rght 10 3 tral before 3 jary
and that the district court's demial of that right was reversible exvor. The Intervenon.
filed 2 jury demand and paid the yury fee more than four months before the trial date
No party obyecied to fhe demund In fact, the parties and the court acted with the
undentanding that the Case would be tried before 3 jury. Oa March 15, two weeks
before the scheduled trial, the coun beld 3 premial conference 3t which the
Intervenors warved thexr right 1o 3 jury. The coun appeared 1o belseve that the
Intervenor” waiver was a waiver for all the parties snce if was the Intervenon. who
filed the demand. Mothes filed several oral and wrifies objections 1o the demial of
ber right 10 3 jury wisl. In the end, the court held 3 beach trial The district count
ened Sunce the facts wese contesied. the cout's enor was hammful and thould result

in 3 reversal of the pudgment and 2 remand for 3 new trial

»

www.harriscountyattorney.org
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L Standard of Review

A mal court’s dessal of i =

standard. Jn re A

F. 593 SW 34271, 282 (Tex. 2019). “A trial court abuses
5 duscrenon when s ruling 15 “wbarary, umreasonsble. and without reference to
building principles.~ /4 (citation omufied). A court must examine the entire tecord
when conducting an sbuse of discretion review.  Mercedes-Ben: Credir Corp. v

Ripme, 925 S W 24 664,666 (Tex 1996) “Restmictions placed on the night 1o 3 jury

trial wall be subjected 10 the utmost scrutiny.” G.I7. v. Jex. Dept of Fam & Prot
Serve., No. 03-14-00580-CV, 2015 WL 658466 3t *2 (Tex. App —Austin Feb. 11
2015, no pet ) (citation omitted)
I Argument

Section 161 001 (). Family Code, was the stanstory basis by which the diswict
court granted the termination of Mother's parental nights. Section 161 001(b)
empowess 3 court 1o order the termination of pasestal sights based on findimgs by
chear and convincing evidence that (1) the parent commified at Jeast one of several

predicate acts or omussions enumerated m § 161 001(b)(1), and (2) that termunation

15 in the child's best mterest, § 161 001(DX2). See Ja re 4 I°, 113 5 W 34 355, 362
(Tex. 2003)
The May 3,2 f Mother's

pareatal rights was @ Ryan's best mierest, and that the facts satisficd the predicae

OFFICE OF THE
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15 or omissions in subsections (D). (E). and (0) of § 161 001(b)1). CRS34-535

The court Ryan Parents
rather than Ryan's matemal aunt of the Department. CR535-536. Mother challenges
these findings. but the Department does sot

Mother and the Department also challenge the distnct court s refusal to have
jury beas the fact i this case despite 3 properly filed. timely and paid jury demand
The court appeared to decide that the Intervenors” watver of thesr right fo 3 jury tnal
waived the ofer partics” right 10 3 jury wial a8 well This was evor. Ths was
Barmfl ervor because the fermmnaton and conservatontup sues mvolved pemsne
issues of material fact This Court must reverse the count’s final judgment and
vemand this case fof 2 Bew trial with 2 jury

: The district court’s removal of the case from the

jury docket was ervor since the Intervenors filed a timely jury

demand and paid the jury fee, since Mother relied on the

Intervenors’ jury demand. and since Mother timely objected o the

disarict court’s remeval

The Intervenors filed 2 timely jury demand and paid the jury fiee on November

18, 2021, more than four months before the trial sefting in this case. |

Doc. No. 59205292 (Now. 18, 2021). O Masch 11, 2022, the Department filed 3
"Notice of Jury Tral.” whch let all the parties know that the case was set for 2 jury

trial beginming March 29, 2022 3CRSuppé 7

www.harriscountyattorney.org




Drafting the Brief
Appellant’s Brief: Stnds. of Review

Evidence: Abuse of discretion. See In
re J.P.B., 180 S.W.3d 570, 575 (Tex.
2005)

Discretionary Rulings: Abuse of
discretion. See e.g., Joe v. Two Thirty
Nine Joint Venture, 145 S.W.3d 150,
161 (Tex. 2004)

Legal Issues: De novo. See Inre D.S.,
602 S.W.3d 504, 514 (Tex. 2020)

Ineffective Assistance: Mixed;
deference on facts and de novo legal.
See Inre M.P.A., 364 S.W.3d 277, 290
(Tex. 2012)

--Discretionary rulings:

. Motions to continue
. Motions to amend

. Striking intervention
. Denial of jury trial

Legal Issues:

. Statutory construction

. Summary judgment

. No evidence/matter of law

. Jurisdiction

OFFICE OF THE
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Clear and convincing Burden of Proof

Legal sufficiency (rendition point):

* Appellee’s BOP: Legally insufficient
evidence

* Appellant's BOP: As a matter of law
Factual sufficiency (remand point):

* Appellee’s BOP: Factually
insufficient evidence

* Appellant's BOP: Against the great
or overwhelming weight of the
evidence

See Inre C.H., 89 S.W.3d 17, 25-28 (Tex.
2002); In re J.F.C., 96 S.W.3d 256, 265-66
(Tex. 2002)

www.harriscountyattorney.org



Drafting the Brief
Appellant’s Brief: TRAP 38.1

* (j) Prayer and Signature

* Clearly state nature of relief
sought

* May use alternative requests for
relief

* Standard signature block

OFFICE OF THE (2 *
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ERAYER
For the reasons set forth above, the Department respectflly requests this
Court o reverse e final judgment of the district court and remand this case for 3
sew trial before a jury. 1f the Court detenmines that the disirict court's denial of 2
Jury trial was pot reversible error, then the Department requests the Court 1o affirm

the judgment n all other respects

Respectfully subuatied.
Al Micheel R Hull
OF COUNSEL MICHAFL R HULL
CHRISTIAN D. MENEFEE Semor Assistant County Atiorney

State Bar No 24003733
County Antomey 1019 Congsess. 176 Floor
Harris County. Texas Houston, Texas 77002
(713) 274-5138 (welephone)
(713) 4374700 (Eacummule)
michael bullg? ca hotx net (e-mail)

ATTORNEY FOR APPELLANT

TEXAS DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

0
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--Many justices have expressed frustration at party’s failure to specifically say what
they want the court to do—in the brief and at argument. Say it or you might not get

it.



Drafting the Brief
Appellant’s Brief: TRAP 38.1

* Certificate of Compliance (TRAP
9.4(i)(3):

Needed if done on computer

May rely on word count generated
by word processor

Include footnotes

Exclude Cover Page through and
including Statement of Issues

* Signature block (abbreviated)

www.harriscountyattorney.org
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SERILCAIL OF COMPLIANCE
Teply motion comphes with the type-volume

1 This bricfresponse
limitation of TEX. R. APP. P. 9 4(eXi)2)(B) because

© s bricfreponsereplymotion contains 12012

reply 12
words. excluding the parts of the bnef exenipted by Tex
R Are P9 4(e)iX1). or

o s brePresponseieplymotion was not G

procraied. 20 mchides Y less than or

pages
equal o the S0-page limit imposed by TEX R A P
O Me)NINB)

2 Ths bocfrespouseieplymotion comphes with the fypeface
vequisements of TEX R AP P. 9 4(c) because

®  this prefresponse reply motion has been prepared oa 3

@ using Miczosoft Word 2010, using 3 14-point
fomt troughout the braef exceye for footnotes, which are
s 2 12-pownt fout, a0d using & cosventional fypeface.
Times New Roman: or

o ths brefresponse Teplymonon has been prepared m 3

iypeface using 3 fypewniter, in 3 foot 50
smaller than 10-characters.per-amch

MICHAEL R HULL
Semior Assistant County Atlorney

ATTORNEY FOR APPELLEE

TEXAS DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

st
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Appellant’s Brief: TRAP 38.1
* (k) Appendix DI NTEY
* Necessary contents: Tub 1. e oot f Ry Reses e pid
* Judgment or other appealable order e i
* Jury charge and verdict or FF/CL :‘ K\:;:wm
¢ Text of any rule, regulation, ordinance, statute, etc., on TabS:  Motber's Motion i Lisuse
which argument based Tob6:  Motber's Obecion o Remoral from oy Dochet
* Any other document central to argument (e.g., TR v Mokcn L i
contract) Tab B oervenon’and Ad it for Chid s Otgecion to Gt

Appoiated Appellate ARorey for Mother

* Optional contents:

* Any other relevant document (case, statute, pleadings,
excerpts, etc.)

¢ Cannot use to avoid page limits

* If electronic, attach to brief; bookmark if more than one item.
TRAP 9.4(h)

5

www.harriscountyattorney.org

--Don’t use stuff outside the record unless
. It's something that can be added to the record; or
. It's something court can take judicial notice of
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Appellee’s Brief: TRAP 38.2 « Adoption by reference. TRAP 9.7
* “Any party may join in or adopt by
reference all or any part of a brief,

* Same as appellant’s brief,

except: petition, response, motion, or other

* List of parties and counsel document filed in an appellate
unless incorrect court by another party in the same

case.”

* Statements of the case, of the Replv brief itted. but t

issues or of the facts unless eply briels permitied, but court may
: . . , decide before filed. TRAP 38.3

dissatisfied with appellant’s o _

. _ _ * Briefing rules construed liberally, but
Appendix unless adding court may require amendment or re-
something additional briefing. TRAP 38.9

www.harriscountyattorney.org



* Justices do not always read briefs .
seriatim:

* Use introductions and conclusions
* Use descriptive headings

* Use persuasive headings o
e Stay within the record
* Pretty much all factual statements .
should be followed by a record citation
* Do not copy other briefs/opinions o
verbatim

www.harriscountyattorney.org

OFFICE OF THE [/ *
HARRIS COUNTY ATTORNEY

Drafting the Brief—Advocacy T|ps CHRISTIAN D. MENEFEE

Much easier to follow if organized
Write clear, direct sentences

Use the active voice as much as
possible

Do not denigrate opposing counsel,
trial counsel or court

Do not ignore precedent; better to
try to distinguish than avoid

Arguments without record cites and
authority can result in waiver
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Frivolous Appeals
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Frivolous Appeals

* TRAP 45: If court determines that
appeal is frivolous, “it may ... award
each prevailing party just damages”

* Butseelnre P.M., 520 S.W.3d 24, 27-
28 (Tex. 2016):

* Right to counsel under TFC §§
107.013 & 107.016 continues
through petition for review

* Trial counsel may only withdraw for
good cause

* No valid grounds for appeal is not
good cause to withdraw

* Counsel must file Anders brief,
instead
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Anders guidelines, checklist and forfﬁgm |
on courts of appeals sites (under
“Practice Before the Court”)

Counsel must:
* Thoroughly review record and law

* File brief detailing review and
explaining why appeal frivolous

* Move to withdraw
* Provide brief and motion to client

* Inform parent she can respond pro
se

* Assist client acquiring record and
answer any questions

www.harriscountyattorney.org

--Just because the chance of prevailing is small does not mean an appeal is

frivolous

--Doing the work required by Anders should probably take as much time as doing

brief on the merits



OFFICE OF THE *
HARRIS COUNTY ATTORNEY il

CHRISTIAN D. MENEFEE ﬁ’ v

Submission
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SmeiSSion: TRAP 39 CHRISTIAN D. MENEFEE \\

* Submission: “The state or quality of an  *%* Mike’s oral argument views:

impending decision’s being under % Nothing to fear—Texas appellate
active consideration by a court, usually courts are gentle
occurring after a hearing or after % Be prepared!

completion of the filing of all briefs.”

/ . .
BLACK’S LAW DICTIONARY (11th ed.) ** Create opening, outline of

arguments (including important

* May be with or without oral argument. factual or legal references), and

TRAP 39.1 closing (including specific relief
t

* Oral argument waived if not requested o requested) . .
on front of brief, but court may still ** Do not read from outline or brief
order. TRAP 39.7 +** When a justice speaks, you zip it

* Notice of submission from clerk at least «* Answer questions as asked. It
21 days prior. TRAP 39.8 was asked for a reason!

www.harriscountyattorney.org

Sometimes courts ask bad/tough questions

--Know record well enough to give answer, or tell court that it's wrong on the facts
--Know top cases well enough to explain why they apply or don’t apply

--If you can’t answer a question, you can ask the court for leave to address the
issue in a post-submission brief
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Decision
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TEX. R. JUuD. ADMIN. 6.2:

* In an appeal of a suit for termination of the parent-child relationship or a
[SAPCR] filed by a governmental entity for managing conservatorship,
appellate courts should, so far as reasonably possible, ensure that the appeal
is brought to final disposition ...”

* Courts of Appeals: Within 180 days of filing of notice of appeal
* Supreme Court: Within 180 days of filing of petition for review
* These appeals fast—be aware!

www.harriscountyattorney.org
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Motion(s) for Rehearing and/or
En Banc Reconsideration
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Post-Judgment Motions: TRAP 49 CHRISTIAND- HENEREE'@

* Motion for Rehearing (TRAP * Motion for En Banc Reconsideration (TA
49.1 - 4) 49.5-.6)
. L * May file as separate motion with or
Due within 15 days without motion for rehearing
* May request extension * Same deadlines and word limits as
* Limit of 4,500 words or 15 motion for rehearing |
pages (TRAP 9.4(i)(2)(D)) * Must address en banc standards in

TRAP 41.2(c)

* No response necessary * May file add’l motion within 15 days
unless court requests only if court alters judgment or opinion

* May file additional motion * Because accelerated, court may deny right
within 15 days only if court to file or shorten time to file these motions

alters judgment or opinion  * Not necessary for Supreme Court review

www.harriscountyattorney.org

TRAP 49.11: You can't file a post-judgment motion if you've already filed a petition
for review, unless court of appeals alters opinion or judgment after petition for filed.
But other parties may file post-judgment motion if they have not filed petitions for
review and you have
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Petition for Review (Very Briefly)
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Petition for Review

* Means to get Tex. Sup. Ct. review * If indigent, right to

* TRAPs 53-65 petition for review. In

* Petition for Review: re P.M., 520 S.W.3d
* Due 45 days from judgment or last ruling on 24, 27 (Tex. 2016)

motions in court of appeals
* 4,500 words/15 pages (TRAP 9.4(i)(2)(D))
* Not a full brief—it is a sales job

* Include all issues/points to preserve * TRAP 55:

* You can brief some issues and reserve briefing Requirements for
on others until full briefing requested by Court briefing on the merits

* Full briefing requested if granted or sometimes
before ...

www.harriscountyattorney.org

* Includes Anders
briefs. Id.
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Resources

www.harriscountyattorney.org



OFFICE OF THE /=
HARRIS COUNTY ATTORNEY |

CHRISTIAN D. MENEFEE ﬁ.{:
TS

Resources

* McDonald & Carlson, Texas Civil Practice (2d ed.) (Vol. 6 devoted
exclusively to Texas civil appeals)

* Most thorough treatment
* O’Connor’s Texas Civil Appeals (new edition yearly)

* Handy; treatment is broad but not as deep as McDonald/Carlson
* Texas Jurisprudence

* Basic, but a good place to start

* www.txcourts.gov
* Opinions, briefs, rules, etc. for each Texas appellate court

www.harriscountyattorney.org




Conclusion

* TRAPs are easy to follow

* Getting an appeal ready and briefed
is not difficult ...

* ... butitis time consuming

* Other than notice of appeal,
mistakes are not fatal

* Set aside the necessary time and be
organized

* Don’t worry! Follow these
guidelines, and ...

vin KramersApartment.com
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