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retirement

E. Caruana Dingli,
Elderly country-woman with a red head-scarf (1920)




Your claim Solutions Careers About us New

Latest Coronavirus updates from Sedgwick @

Cvery day, we take care of people

facing uncertain situations

Whether they have a workplace injury, need time away for the birth of a child,
experience a medical situation that will lead to time off, are in an auto accident

suffer product or property damage, we are here to let them know that it’s going
be ok. Caring counts.®
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The Rainmaker,

Constellation Films, Director Francis Ford Copolla
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~what are claimants up
agalnst and what to do?
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=>»judges

=»law clerks
=»Clients
=»focus groups
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An Appeal for Mercy | |l
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Gabe Leonard,
Like:a Boss (2018)
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The Doctor (1933)
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ALTISON MERRIWEATHER-COLEMAN 12-02-2014 Page 29 of 120
Exhibit 7
Yes. With State Farm there were certain doctors

that was on a list like do not use doctors because
they were looking for certain things. They were
looking for doctors to generate reports according to
what they were looking for. So we would call those
cutoff doctors.

That do not use list that you just talked about
there, 1s that do not use list 1is that on the OMS

Sy S e

No.
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16

[t's posted in the scheduling at each schedulers'

desk. It's not an internal thing in OMS.

5o the do not use list, there 1s a do not use list

for certain carriers?

Yes,
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And then when you say the insurance carriers were
looking for specitic doctors you called them cutoff
doctors?

e

What do you mean by that?

They're the doctors that are going to give you the
report that you're looking for saying they can
relburn back o woek or, yolu know, that Etheylee hiine.
And thentwheolgee s == Swasiddiere v a Vil s ot doctpes hak
wete ilndicakted Sas Nelike ki idockons?

It's something that we knew from the, you know,

years of experience who the doctors were.
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lihen you say cutoff doctors, where did you get that

tern from?

Clients.

And so when you say clients, who are the clients?
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LAY B AN _ & B N J

It depends. It depends on khe elicnk. It depends

on the adjuster what they're looking for. ile N erestlile]

have been AMAA. it could be Liberky. Lt eculd be

Meemic. It could be Allstate.

When you say the term cutoff doctor, are you

redermingREel=— and I know you did scheduling too

ftor a long time.

Yes. I didn't create that term. It was a term that

the clients would use when they would call.

S0 would they specifically say T need a cutoiff

dockor?

lecisyy emlibelEelIl et s sin



Tes, or they would call and say I'm looking for

Doctor Lawley. I need to, you know, have this

person to discontinue because -- or I'nm looking for

Doctor Drou1llard,
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How mueh undlnence deoes MES hayve wilkh the ‘doeclters"
fepoens

You mean percentage-wise?

e Gllae

I would say 90 percent.

When you say 90 percent, what do you mean by that?

Influence-wise they're -- if those reports come back
EaveorablclEalye ey St wio N those N te Dot s Vo e NGl RHNEE
come back favorable. Ninety percent of those

reports or more are going to come baek saying that
Ehieyisc S dince T e e TS eEhnhn W on g Sl ElaSsl e e

They can return to work.
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What about -- what would happen if there was a

positive report? You indicated that about 90

percent of the time there was cutoffs.

It's rare. 1If there is a positive report it's being

discussed. 1It's being discussed by the QAs. 1It's

being discussed by managers. It's being discussed

by the doctors. You're going to know if there's a

positive report.

Why is that so odd that there's a positive report?

HEaise Nl N ENn S i mies
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To your knowledge are there changes on IME reports

done often at MES --

{es.,

-- by quality assurance?

fes,

Why 1s that?



LAIINIV T

Because 1f the questions are not answered, they will

change 1t. If 1t doesn't come back a lot of times

the way the clients want 1t to come back, they take

1t back to the doctor to get what that client 1s

looking for.



Joseph Tomanek,
The Doctor (1933)
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Quality assurance people are they trained medically

at all to your knowledge? I mean are they doctors

Ol IUHESES @i ==

No.

=~ AnEching like thar?

No.

IS S rENa N o it R O E e G O e e 6 NG R MESIE 6 @l ldlae

quality assurance people?

Yes, about two weeks.

And that's all they have?

Yes.
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Joseph Tomanek,
The Doctor (1933)




Individual Case Report 1/1/2011 - 8/16/2011 MOELS“;’;“

8/16/2011 11:48:42 AM Page 1 Of 1
MES Case# Client Case# Claimant Referred By Service Sub Service Reviewer TAT Qutcome

Specialty Business
Days

147830-GRABHORN LAW OFFICE, PLLC  Client Code -0

31811003006  20110107CTD6803  20110107CTD680 Michael Grabhom  Initial Record Review  Orthopaedic Surgery  1/7/2011 12212011 10 Non-Approval
%0110107CT0680
31811015708  20110107CTD6803  20110107CTDBSD Michael Grabhom  Appeal Record Review  Orthopaedic Surgery 20412011 2772011 9 Non-Approval
%ﬂﬁmmcmeeo
Customer - Total Referral -2 7 Customer - Total Closed Cases - 2 3 Customer Average TAT - 9.50
Total Closed Cases -2 Average TAT - 9.50

TOTAL CASES -2




off the books
payments?
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There's some doctors that get 1099s and there's some

doctors that do not get 1099s at MES.

Who don't get 1099s?

The doctor's are built in the system where there's a

doctor, for example, like Doctor Drouillard or

Doctor Steinbock, one of those type of doctors,

there's an asterisk by that doctor's name, they get

a separate check.

Where is this? [Why 1s Ehere a separate check?

It depends on the circumstance with the doctor.

Like there was a time ‘when ithe doctors were going

through like divorces or personal issues where they

T I 1) P57 0 5 = [ oo e M o o PO =1 1 219 A o = e |X 1 © K8
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lack of medical

©Andre Mironov, CC-BY-SA-4.0,
Knowledge and Belief (2008)










Could You Survive Three M16 Bullets

to the Chest?
Smithsonian Channel

¥ Smithsonian

CHANNEL
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false promises

James [issot,
The False Witnesses (between 1886 to 1894




2011 USSCT
Amara

=»>summary of plan is not the plan

= equitable relief including surcharge

[money] available for false
statements and material omissions

=>injury and causation required, not
detrimental reliance

CIGNA Corp. v. Amara,
563 U.S. 421 (2011)



",,_.where to start? — first
30 minutes

A - Laura nght




full or partial
exemptions

=»governmental plan

=»church plan, subject to
election

=»excess benefit plan
29 U.5.C.§1003



= Mmaintained solely for the
purpose of complying with
applicable workmen'’s
compensation laws or
unemployment
compensation or disability
insurance laws

29 U.S.C. §1003



= Mmaintained outside of the
United States primarily for
the benefit of persons
substantially all of whom
are nonresident aliens

29 U.S5.C. §1003



payroll practices

= normal compensation, out of
employer general assets, for
periods employee is physically or
mentally unable to perform
duties, or is otherwise absent for
medical reasons

29 C.F.R. §2910.3-1



N.L. Peschier,

'l"sw* Mbney Bags and Documents (1661)
y




=>»policy or plan
=>summary plan
description

= relevant documents




= contractual
limitations period

=»choice of law

=>forum selection
clause



claim procedure
and relevant
documents

29 C.F.R. §2560.503-1
| most cited are (h) & (m)]






watch the clock

Janice Duryea,
Clock at Kay County Courthouse in NewkKirk, Oklahoma




2013 USSCT
Heimeshoff

=»contractual limitations
period enforceable [maybe]

=»can start and end during
appeal

Heimeshoff v. Hartford Life & Accident Ins. Co.,
571 US 99 2013)



starter pack on where
_togo from here?
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=2»Wwithess statements
= medical records

=> medical articles &
video on causation



don't forget
=>»fatigue, pain
= Mmedication effects

=»other conditions
that affect treatment



small hierarchy of
- other oplnlons

’ | ﬂ Nicolai Abildgaard,
Hierarchy at its Peak at the time of the Crusades (1784)




1999 5Cir Vega

Any decision to deny
benefits must have been
based on evidence that
“clearly support|ed] the
basis for its denial.”

Vega v. National Life Ins. Servs., Inc.,
188 F.3d 287, 299 (5t Cir. 1999).



2002 5Cir Lain

“without some concrete
evidence in the
administrative record that
supports the denial of the
claim, [the insurer] abused
its discretion.”

Lain v. Unum Life Ins. Co. of Am.,
279 F.3d 337, 342 (5th Cir. 2002).



2008 USSCT
Glenn

conflict of interest

Metropolitan Life Ins. Co. v. Glenn,
554 U.S. 105 (2008).



Here, Davidson does not argue that the additional discovery she seeks will
necessarily determine that a less deferential standard of review 15 appropriate  the
case, although she avers that 1t may. Instead, she contends that the discovery 1s
relevant to whether defendants abused thetr discretion m denying her claim given

the procedural irregulanities mvolved and posstble contlict of mterest. I agree.



In this action, Davidson claims that Sedgwick delegates the decision-making
authority regarding disability to an outside medical consulting firm, Dane Street
LLC, who reviews medical records and 1s known to render biased opinions on the
ultimate 1ssue of disability. With respect to her own claim for benefits, Davidson
alleges that Dane Street’s reports show that 1t conducted a skewed review of the
medical evidence and made inconsistent findings and conclusions regarding
disability, and that Sedgwick wrongfully relied on these biased reports to deny her
benefits. Davidson also contends that Sedgwick itself engaged 1n an imconsistent

pattern of document retrieval and review throughout the administrative process.



2011 5Cijr Crosby

YES, you can get
some discovery



2018 5Cir Ariana M.

“[T]he Fifth Circuit once
deferred to factual
determinations — regardless of
presence or absence of
discretionary language in the

policy —, that is no longer the
case

Ariana M. v. Humana Health Plan of Tex., Inc.,
884 F.3d 246 (5th Cir. 2018)



State Bans on

Discretionary
Clauses

Life, Health, Disability:
Texas Insurance Code § 1/701.062
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Kid Gives Inspiring Speech

https://youtu.be/c470otcgl3




